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1. NEWS

Issue no. 26
maritime arbitration centre in the Middle East.
Based on the UNCITRAL Arbitration Rules
2010, the Emirates Maritime Arbitration Centre
(EMAC) rules hope to bring new ideas and
approaches to the arbitration process.
ACL Launches Dedicated Costs ADR Service
The Association of Costs Lawyers (ACL) has
launched a new alternative dispute resolution
(ADR) service dedicated to the resolution of
costs disputes. The service offered will be
telephone and face-to-face mediation and will
be expanded to neutral evaluation, arbitration
and multi-case mediation. Costs start at £400 for
a two-hour telephone mediation, and £900 for a
three-hour face-to-face mediation. Higher value
cases can have a full day mediation with costs
dependant on the value of the claim.

Expedited Procedure for Financial Services
Disputes
The financial sector branch of the Arbitration
Club has developed a procedure to expedite
arbitration disputes in the financial services
industry. Financial institutions have long seen
arbitration procedures as slow and uncertain, in
an industry that moves very quickly. The
procedure was launched on 30th April 2015 and
is freely available to use by parties
contemplating arbitration. The procedure is
designed to be consistent, and a supplement to
standard rules of major arbitral institutions,
including ICC, LCIA, ICDR, the Swiss
Chambers’ Arbitration Institution and HKIAC,
which were all consulted during the draft. The
procedure can be viewed here.

European Commission Concept Paper on
ISDS in the TTIP
The European Commission has published a
concept paper on the inclusion of an ISDS
mechanism in the TTIP. The paper states a new
approach in EU investment policy, requiring to
make the system for dispute settlement fair and
independent. Yet, it makes no clear elaboration
on how the current system is unfair and not
independent. A couple of proposals are: roster
of arbitrators, pre-established in the investment
agreement, and an appellate mechanism ‘to
ensure correctness and predictability’, among
others. The Concept Paper can be viewed here.
New ICC Court Members

Emirates Maritime Arbitration Centre in
Final Stages
The Dubai Maritime City Authority is in the
final stages of completing the rules of the first

The ICC World Council has appointed a new
President, Vice President and 130 members
from 80 different countries. Alexis Mourre,
from France, has been elected as the new
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President of the Court. The new appointees will
hold office until 30th June 2018. The full list of
Court members can be viewed here.
Latin
American
Agreement Signed

Arbitration

Center

In March several institutions signed an
agreement to create a Latin American
Arbitration Center (CIAR) in Buenos Aires,
Argentina. The CIAR will offer services
particulary in the context of trade and
investment, with a fast, high quality and less
costly arbitration service, based on legal norms
of Latin American countries. Madrid will host
the General Secretariat. Sao Paulo will be the
institutional and Training Center headquarters.
And Costa Rica, the seat of the presidential
governing body.
The Australian Disputes Centre opens its
Doors
The
amalgamation
of
the
Australian
International Disputes Centre and the Australian
Commercial Disputes Centre has created the
Australian Disputes Centre (ADC). Joining
forces will give a more focused and effective
use of Alternative Dispute Resolution service.
The ADC will be chaired by Mr Michael Talbot,
Deputy Secretary of the NSW Department of
Attorney General and Justice.

controversy regarding this agreement, most
notably the Investor-State Dispute Settlement
machanism. Proposed changes to the
mechanism would see arbitration tribunals set
up more like courts, with a view to eventually
set up a permanent international investment
court.
Cambodia’s Arbitration Centre receives first
complaint
In May 2015 the National Commercial
Arbitration Centre of the Kingdom of Cambodia
received its first notice of arbitration. Although
conceived in 2006, NCAC was not
accommodated by the Commercial Arbitration
Law until 2009/2010. In 2014 the final version
of the rules were approved, drawn up by the
International Finance Corporation and the Asian
Development Bank. These rules differ in many
ways from the conventional rules and there is
also skepticism on the independence due to
NCAC’s lack of experience and funding.
ISDS report issued by UNCTAD
On June 24, 2015, the United Nations
Conference on Trade and Development
(UNCTAD) released its World Investment
Report 2015. Chapter III of the report provides
some new and most interesting numbers on
investor-state dispute settlement (ISDS) cases:
who wins how many cases and when.

Barbados Plans ADR Centre
The Minister for International Business chaired
a meeting at his office recently, disclosing the
creation of an alternative dispute resolution
centre in Barbados. Key government personnel
attended the presentation on ‘Establishing
Barbados as an International Hub for Conflict
Management and Resolution’ by ADR
consultant Baria Ahmed.
EU Plans International Investment Court
EU Trade Commissioner, Cecilia Malmstroem,
has set out plans for an international investment
court to deal with potential disputes arising from
the upcoming TTIP. There still remains

New LCIA Guidance Notes for Arbitrators,
for Parties and on Emergency Procedures
On 29 June 2015 the new LCIA Guidance
Notes for Arbitrators, Notes for Parties and
Notes on Emergency Procedures, were
published and became available online. The
Notes have been drafted with a view to
facilitating the diligent and timely conduct of
arbitrations under the LCIA Rules and
explaining the emergency procedures available
in LCIA arbitration to those unfamiliar with the
Rules and practices.
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secure and trustworthy environment for foreign
investors in Russia.

2. LAWS & TREATIES
San Marino Ratifies the ICSID Convention
On 18th April 2015, the Republic of San Marino
deposited its Instrument of Ratification of the
ICSID Convention with the World Bank. The
convention was signed on 11th April 2014, and
the ratification is the final step to become an
ICSID Contracting State, and will enter into
force for San Marino on 18th May 2015.
Negotiations on Canada and Hong Kong
FIPA concluded
Negotiations on the foreign investment
promotion and protection agreement between
Canada and Hong Kong have been concluded.
The agreement will ensure a fair treatment for
investors and create a more secure, predictable
platform from which business can be conducted.
The agreement was concluded in Boracay,
Philippines, during a five-day trade mission.
Bahrain Draft New Arbitration Law
Bahrain government has drafted a new
arbitration law. Although the full terms of the
law are not known as yet, it is an encouraging
sign for potential investors. This initiative will
permit foreign investors to use their own
representation, an openness that may not be
over-looked by those potential investors.

China-Australia Free Trade Agreement
signed
	
  
On 17 June 2015, the China-Australia Free
Trade Agreement (ChAFTA) was signed.
ChAFTA includes dispute settlement rules in
Chapter 15, which provides for arbitration
before a three-member tribunal. Each party will
appoint its arbitrator, and the two party
arbitrators will appoint the third, who will act
also as a Chairman. The venue for the hearings
of the arbitral tribunal shall be decided by
agreement between the Parties. If there is no
agreement, the first hearing shall be held in the
territory of the Party complained against, and
any additional hearings shall alternate between
the territories of the Parties. Chapter 15 is
without prejudice to the rights of the Parties to
have recourse to dispute settlement procedures
available under other international trade
agreements to which they are both parties.
	
  

Singapore joins the Hague Convention on
Choice of Court Agreements
On 25th March 2015, Singapore signed the
Hague Convention on Choice of Court
Agreements. The US, the EU and Mexico have
signed this agreement, but it has not entered into
force yet. The Convention is seen as a major
step forward for the Singapore International
Commercial Court (SICC) and increasingly
appealling to EU and US parties. Currently the
problem of enforceability is seen as a hindrance,
but the Convention provides reassurance for
parties to submit disputes to the SICC.

Amendments to Russian Arbitration Law
Russia is to introduce amendments to its
arbitration rules, in order to address commercial
disputes according to world’s best practices. Of
the two bills, requested by Vladimir Putin in
December 2013, the first will amend all the
existing arbitration legislation within the Code
of Commercial Procedure and the Law on
International Arbitration. The second will create
a new bill on institutions administering
arbitration. Together the bills should make for a

Government of India Invites Comments on
the Draft Indian BIT Treaty Text
The Indian Government has drafted a new
Bilateral Investment Treaty, in a drive to improve
its investment environment. The draft was open
for public comment until 11th April and will be
taken to the Union Cabinet for approval. The
Government is looking for greater protection due
to the rising number of foreign investors taking
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India to arbitration. The Draft Model Text, and
comments made, can be viewed here.
Changes to India’s
Conciliation Act

Arbitration

and

India’s Arbitration and Conciliation Act has
been in force since 1996 and although chosen as
a preferred alternative to litigation, arbitration
has been subject to high costs and delays. After
some delay the amendments were passed in
February 2015. Some of the amendments
focused on: i) setting up of a body with the role
of institutionalizing arbitration throughout
India; ii) pre-arbitral judicial intervention, in
situations where the court finds the arbitration
agreement does not exist or is null and void; iii)
avoiding delays with the installation of a
specialized and dedicated arbitration bench
within the courts; iv) reducing the resistance in
the recognition and enforcement of foreign
arbitral awards; v) costs and fees are to be
controlled with the inclusion of a ‘loser pays
reasonable costs’ rule, with a method for
calculating costs; and vi) disclosure of
arbitrators independence or impartiality, and
circumstances likely to affect the completion of
the case within 24 months.
Ecuador Passes Amendment to its Code of
Civil Procedure
On May 2015 Ecuador passed a new
amendment to its Code of Civil Procedure.
Relevant to arbitration issues, is the repeal of
Article 42 of the Arbitration and Mediation Act,
governing the enforcement of international
arbitral awards. Arbitral awards, enforced in
Ecuador, used to be subject to a fast track
enforcement procedure, comparable to any other
final judgement passed by Ecuadorian courts.
The amended rules provide for the following
procedure: i) the party seeking to enforce the
international arbitral award, is required to
initiate an execuator procedure (homologation
of the arbitral award) before the judicial
authority (provincial courts); ii) the local
authority must verify a number of formal
requirements (e.g. fulfilment of external
formalities related to authenticity in the country
of origin; iii) the award should be final; iv)

official translation into Spanish; v) due process
guarantees in favour of the respondent). In
addition, when the international arbitral award
has been rendered against the State, the
enforcing party must demonstrate that the award
does not contravene constitutional and domestic
legislation, and that it is consistent with
international treaties. The provincial court
deciding the enforcement procedure shall grant
the loosing party five days to present
oppositions, period after which the court shall
pronounce a final decision.
New ADR/ODR rules within the EU
The Directive 2013/11/EU on alternative
dispute resolution for consumer disputes
(Directive on consumer ADR) and the
Regulation (EU) 524/2013 on online dispute
resolution for consumer disputes (Regulation on
consumer ODR) shall be implemented by
Member States by July 2015. The new rules
allow consumers and traders to solve their
disputes without going to court, in a quick, lowcost and simple way. The ADR Directive will
ensure that consumers can turn to quality
alternative dispute resolution entities for all
kinds of contractual disputes that they have with
traders; no matter what they purchased
(excluding disputes regarding health and higher
education) and whether they purchased it online
or offline, domestically or across borders.
________________________________________
3. COURT CASES
Australia
Recourse Against Award Refused
In another case of “dressing-up”, Cameron
sought recourse against an award alleging a
denial of natural justice on the Tribunal’s
handling of two procedural matters.
The first was the Tribunal’s decision, 6-months
after the hearing, not to allow Cameron to reopen its case to withdraw an admission. The
second, a decision made in advance of the
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hearing not to allow Cameron to rely on an
expert’s report where that expert was not to be
called at the hearing. While the dispute was
governed by the domestic Commercial
Arbitration Act, Croft J emphasised the close
relationship between the domestic regime and
the UNCITRAL Model Law and hence the
importance of uniformity of interpretation, so
far as practicable. Of significance in these
proceedings was the difference between the
Model Law which requires a party to be given a
“full” opportunity to present its case, as against
the local law which requires a party to be given
a “reasonable” opportunity to present its case.
Justice Croft considered that Cameron had been
given a reasonable (and even a full) opportunity
to present its case
at the hearing,
notwithstanding that it had made a voluntary
admission it subsequently sought to withdraw
following a decision by the High Court of
Australia. Justice Croft also found that the
challenge to the subsequent hearing of the
application to re-open was in fact a “merits
case” dressed-up as denial of natural justice.
The Court made the conclusion in relation to the
attack on the Tribunal’s decision to exclude the
expert’s report. Cameron Australasia Pty Ltd v
AED Oil Ltd [2015] VSC 163
European Union
Scope of application of Regulation (EC) No
44/2001
The Court of Justice of the European Union has
issued a judgment attending a request for
preliminary ruling presented by the Supreme
Court of Lithuania, in relation to an arbitration
dispute brought by Gazprom, which arose out of
a contract with the Ministry of Energy of
Lithuania. Following a judgment of the
Lithuanian court, recognizing its jurisdiction to
decide proceedings brought by the Ministry of
Energy against Listuvos Dujos (where Gazprom
is shareholder), the Arbitration Institute of the
Stockholm Chamber of Commerce issued
arbitral award ordering the Ministry ‘to
withdraw or limit some of the claims which it
had brought before that court’ (Award 31 July
2012). The question referred to the CJEU was
‘whether it would be compatible with
[Regulation No. 44/2001] for a court of a
Member State to recognise and enforce an

arbitral award ordering a party to arbitration
proceedings to reduce the scope of the claims
formulated in proceedings pending before a
court of that Member State’. The CJEU decision
states ‘that Regulation No 44/2001 must be
interpreted as not precluding a court of a
Member State from recognising and enforcing,
or from refusing to recognise and enforce, an
arbitral award prohibiting a party from bringing
certain claims before a court of that Member
State, since that regulation does not govern the
recognition and enforcement, in a Member
State, of an arbitral award issued by an arbitral
tribunal in another Member State.’ Case
C‑536/13, Judgment of the Court, 13 May
2015.
Spain
Status of limitations requirements
An inland carrier requests the Supreme Court
the annulment of an arbitral award, rendered as
a result of procedures he initiated against the
forwarder. The carrier argues that the public
order and his right to defense have been violated
by the arbitral award. The contracting parties
agreed the payment of bills within 60 days;
under this conditions the carrier would have no
knowledge if the payment took place until day
60 of the agreed deadline, this in order to start
the claim and to set that the Status of limitations
begins to run from the day 60. In its decision,
The Supreme Court held that the statute of
limitation for the Contract for Carriage of
Goods by Road is one year and begins to run
from the moment the goods were delivered.
While it is true that there exist a general rule
governing the status of limitations, which
provides that it begins to run from the moment it
can be executed, it only applies when there is no
special provision stating otherwise. The court
further held that the arbitral award was
subsequently in accordance with the law
because this contract contained special
provisions, which rule out the general law.
70/2014 Judgment of December 17 2014,
Madrid Supreme Court.
Switzerland
Procedural Deficiencies
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The case involved a contract between a
Hungarian company and its Austrian
counterpart for the production of apple juice
concentrate and aroma. The contract contained
an arbitration clause providing for arbitration in
Zürich. When a dispute arose concerning the
advanced payments made by the Austrian
company and the duty of the Hungarian
company to submit a final invoice showing the
amount attributed to the Hungarian turnover tax
that the Austrian company could obtain the
reimbursement of, arbitral proceedings were
initiated in Zürich. Christopher Boog was
appointed as sole arbitrator. In November 2013
he issued a final award essentially upholding the
claim and part of the counterclaim. In particular,
the Hungarian company was ordered to issue an
invoice meeting the contractual requirements of
and showing the Hungarian turnover tax so that
reimbursement could be claimed.
An appeal was made to the Federal Tribunal but
the arguments submitted were fairly hopeless. It
was claimed that the arbitrator did not
understand Hungarian, had no knowledge of
Hungarian law and should have appointed an
expert in this respect. However this was rejected
by the Court out of hand because none of these
arguments had been raised in the arbitral
proceedings, thus violating the well-established
requirement of Swiss case law that any
procedural deficiency must be raised
immediately in the arbitral proceedings under
penalty of forfeiture. An equally hopeless
argument of violation of public policy was
submitted, claiming that by ordering the
production of invoices showing the turnover tax
and, allegedly, setting its rate, the Arbitral
Tribunal violated the fiscal sovereignty of a
foreign state. 4A_597/2013, Judgment of June
19, 2014, First Civil Law Court
United States
Confirmation of Arbitral Award
Defendant, Venezuela, sought modification of a
prior order of the court (Opinion) which
confirmed Plaintiff's $1.6 billion ICSID arbitral
award. Defendant argued in a motion to amend
the Opinion that, inter alia, the post-judgment
interest rate should be modified to reflect the
rate provided under 28 U.S.C. § 1961 (§ 1961),
and not the higher rate of 3.25% compounded

annually as provided in the ICSID tribunal's
award. The court found that Defendant's
requested relief "is flatly precluded by the
principles governing recognition of ICSID
awards."
Congress adopted the ICSID
Convention in 1966 and passed the enabling
statute, 22 U.S.C. § 1650a. Under the statute,
the court stated, U.S. courts are "required to
recognize all aspects of awards issued by
ICSID" and cannot "undertake substantive
review of such awards." Furthermore, the court
added, it is not empowered to review or reassess the merits of the award. The court
analyzed the enabling statute and the ICSID
Convention, concluding that both obligate the
court to recognize the pecuniary obligations of
an ICSID award, and that interest is certainly
pecuniary. In addition, Defendant's motion
requested "clarification" of the award, however
the court noted that there was nothing unclear
about the award's grant of compound interest
from the date of expropriation to the date of
payment in full. If the court were permitted to
modify the tribunal's award of interest, "[i]t
would create the possibility, indeed the
likelihood, of different interest rates applying in
different countries in which an arbitral award
creditor sought to recognize and enforce the
same ICSID award." The court reasoned that
the uniform enforcement of ICSID awards by all
signatory countries, including the interest rate
set by the tribunal, is necessary to avoid
"incongruous, confusing, and potentially
discordant" results. Lastly, the court addressed
Defendant's reliance on cases applying § 1961
to Federal Arbitration Act (FAA) arbitration
awards. The court first cited the enabling
statute, which prohibits application of the FAA
to enforcement of ICSID awards, and then noted
that the statute does not provide for any
substantive review or amendment of an award.
In fact, courts have more commonly applied the
ICSID tribunal's interest rate rather than modify
it, as requested by Defendant. The court
concluded by admonishing Defendant for
attempting to argue against application of the
very same arbitral rules it chose to resolve this
dispute. First State Ins. Co. v. National Casualty
Co., No. 14-1644 (1st Cir. Mar. 20, 2015)
Use of Section 1782 in Aid of Arbitration
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The controversy underlying this proceeding is
the project for the expansion of the Panama
Canal. When a dispute arose relating to that
project, it led to an arbitration in Florida under
the Rules of the ICC. One of the parties to the
arbitration brought this proceeding seeking
evidence under 28 U.S.C. § 1782 (“Section
1782”), the statute that authorizes discovery in
aid of foreign proceedings. The first issue for
the court was whether a private ICC arbitration
qualified as an "international tribunal" under the
language of the statute. The court noted that, in
recent years, courts had split over whether
purely private, contractually bargained for
arbitrations -- as distinguished from investor
state arbitration -- qualify for Section 1782
assistance. The split was brought about by the
Supreme Court's decision in Intel Corp. v.
Advanced Micro Devices, Inc., which quoted
from a law journal article and seemed to imply
that "international arbitration" was included
within the ambit of Section 1782. The court
here was persuaded by the two circuit court
cases that had been decided before Intel and that
held that Section 1782 does not authorize
discovery in aid of private arbitrations. A
second issue before the court was whether the
arbitration proceeding behind the Section 1782
request was "international" because it was being
conducted in Florida. The petitioner argued that
the
arbitration
should
be
considered
international because none of the parties to the
arbitration are U.S. citizens and the subject
matter of the proceeding concerns a dispute over
a project located in Panama, involving
construction on Panamanian land, pursuant to a
contract governed by Panamanian law, with
performance in Panama. The court noted that
all of the other cases that it referred to in its
opinion involved arbitrations that were
conducted outside the U.S. The court then said
that, because it had held that 1782 discovery is
not available in aid of private arbitration, it did
not have to decide this issue. A third issue that
arose in this case was whether 1782 could be
used to obtain documents located outside the
U.S. The court said that it agreed with the logic
and conclusions of earlier cases that held that
Section 1782 should be limited to documents
located in the U.S. Thus, the court said, "even if
the ICC arbitration proceedings were an
appropriate international tribunal under § 1782,
it would be outside the jurisdictional reach of

the statute to compel CH2M Hill-US to produce
the documents that are physically in Panama,
regarding conduct in Panama concerning
construction on the Panama Canal, and where
electronic documents are accessible just as
easily in Panama as from the parent company in
the United States. Therefore the Petitioner's
application should be denied on this basis as
well." In re Grupo Unidos Por El Canal, S.A.,
No. 14-mc-00226 (D. Col. Apr. 17, 2015)
England & Wales
Channel Ranger: reference to arbitration can
mean High Court jurisdiction
Typically specific words of incorporation are
required to incorporate a dispute resolution
clause contained in a charter into a bill of
lading. However, in a recent Court of Appeal
decision, the Channel Ranger reference to
'arbitration' in a bill of lading was held to
incorporate the dispute resolution clause in the
underlying charter, even where this did not
provide for arbitration. The charter read as
follows: "… any dispute arising out of or in
connection with this Charter shall be submitted
to the exclusive jurisdiction of the High Court of
Justice of England and Wales." The terms of the
charterparty were incorporated into the bill of
lading as follows: "All terms and conditions…of
the Charter Party, dated as overleaf, including
the Law and Arbitration Clause, are herewith
incorporated." When the cargo interests
commenced proceedings in Morocco, the owner
applied to the English court for an interim antisuit injunction. This was granted on the basis
that "in some circumstances, a reference to
'arbitration' in the bill of lading may properly
be read as providing for court jurisdiction".
Cargo interests appealed but the Court of
Appeal upheld the decision. It looked beyond
the words in the bill of lading found that it was
the parties' intention to incorporate an ancillary
clause and that the law and jurisdiction clause in
the voyage charter was the only possible
candidate. The Court held that it was legitimate
to look beyond the words of the bill of lading
and to consider the language of the charter.
While cargo interests sought to rely on the
principle that only specific words of
incorporation
sufficient
to
incorporate
arbitration and jurisdiction clauses into a bill of
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lading contract, the Court held that this is not a
case of a party trying to rely on a generic phrase
to incorporate an ancillary clause. The bill of
lading specifically referred a dispute resolution
clause. There was only one clause contained in
the charter and the parties were assumed to have
intended to incorporate that provision. Caresse
Navigation Ltd v Zurich Assurances MAROC
and Others (The “Channel Ranger”) [2014]
EWCA Civ 1366.
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4. NOTES
A more comprehensive version of ‘Channel
Ranger: reference to arbitration can mean High
Court
jurisdiction’
was
published
in
International Law Office and Shipping Offshore
(March 2015).
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This is a non-exhaustive review. Do not rely on
its contents without seeking legal advice from
experts in the relevant jurisdiction. New
contributors are aways welcome in the
upcoming issues. We thank those who
contributed to the present edition. Editors:
Albert Badia and Ana Maria Daza-Clark.
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