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1. NEWS
Public Consultation on the Application of the
Directive on Mediation in Civil and
Commercial Matters
The European Commission has launched a
public consultation on the application of the
Directive on Mediation in Civil and
Commercial Matters. The Mediation Directive
is there to allow access to alternative dispute
resolution and promote the amicable settlement
of disputes. The Directive applies in crossborder disputes to civil and commercial matters.
Some of the aspects the directive sets out to
achieve are to; facilitate the recourse to
mediation, ensure the quality of mediation
through codes of conduct, training of mediators
and other quality standards, ensure the
enforceability of agreements resulting from
mediation. The consultation is open to everyone
– professionals and the public. The consultation
paper can be viewed here.
Changes in Fosfa Contract No. 26A

Issue no. 28
Effective from 1 Jan. 2016, the updated
Contract No. 26A for UK rapeseed in bulk
suitable for oil extraction ex farm/delivered
incorporates an amendment to clause 11: Line
100 has an increased impurities percentage
figure of 0.4% (was 0.2%). Contract 26A is
issued by Fosfa in conjunction with Agricultural
Industries Confederation.
New Gafta Sampling Rules 124 and 131
Revised Sampling Rules No. 124 and No. 131
came into effect for contracts dated from 1st
September 2015. The changes to the No. 124
and No. 131: From 1st September 2015 a revised
version of Forms 124 and 131 apply. The
Sampling Rules and Optional Clauses Forms
have been amended to take into account that the
analytical functions previously undertaken by
Chambre Arbitrage pour Grains et Grains
d’Anvers (Division of Imexgra vzw) have been
incorporated into the activities of Oleotest n.v.
in Belgium.
CIArb Signs Up Its 14,000th Member
On Monday 10 August 2015 the Chartered
Institute of Arbitrators (CIArb) welcomed its
14,000th member, Gustaaf Reerink, who is
based in Indonesia. CIArb Director General
Anthony Abrahams said: "This is a major
milestone for the Institute, especially during its
Centenary year. It puts us in a unique position
among other institutions in the ADR field
worldwide".
ICC Dispute Board Rules Enter into Force
New Rules governing the ICC Dispute Boards
entered into force on 1 October 2015. The
Dispute Boards are independent bodies to help
avoid and resolve any disputes that arise during
a long or mid-term contract. The revision, which
started in 2012, replaces the Rules dating from
2004. The Rules stress three distinct services
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carried out by the board: 1) Avoidance of
Disagreements, 2) Informal Assistance with
Disagreements, and 3) Formal Referral for a
Conclusion. The new Rules can be viewed here.
New CAIP arbitration rules
The Chambre Arbitrale International de Paris
(“CAIP”) has adopted new Arbitration Rules,
which became effective on 1 Sep. 2015. CAIP’s
sources claim the new rules provide a new
dematerialized
procedure,
afford
more
flexibility in the arbitrators’ appointment, and
redesign the urgent arbitration procedure.
HKLRC Releases Consultation Paper on
Third Party Funding for Arbitration
The Hong Kong Law Reform Commission has
released a consultation paper today proposing
third party funding for arbitration should be
permitted under Hong Kong Law. The Subcommittee members unanimously agreed the
current law in Hong Kong needs to be reformed
and to permit third party funding for arbitration.
These third party funders should be compliant
with appropriate ethical and financial standards.
International Arbitration Survey
Queen Mary University of London, in
partnership with White & Case, have collated
the results of their 2015 International
Arbitration
Survey:
Improvements
and
Innovations in International Arbitration. Some
763 questionnaire responses and 105 personal
interviews, the survey proved to be the largest
pool of respondents to date. Previous surveys
focused mainly on views of particular players in
the arbitration field, the new survey considers
improvements and innovations in the arbitral
process. The survey findings can be viewed
here.
Ukrainian
Arbitration
Elaborates New Draft Law

Association

The Ukrainian Arbitration Association Working
Group has completed a second stage of revision
regarding a draft law provision for judicial
support to international arbitration. The Draft
has been developed to strengthen the
weaknesses in the current legislation on issues

such as: types and application of interim
measures in support of international commercial
arbitration, and procedure for court assistance in
taking of evidence for arbitral proceedings.
There is currently no legislation covering these
issues.
HKIAC Opens Shanghai Office
The Hong Kong International Arbitration Centre
has opened the doors to an office in the
Shanghai Free Trade Zone. The new office
hopes to: promote the HKIAC brand into the
legal services market on mainland China; allow
Shanghai enterprises use the centre’s experience
in international disputes; and allow an exchange
and development of opportunities for the legal
and arbitration sectors in both locations.
CIArb
Launches
Updated
Practice
Guidelines and New Arbitration Rules
CIArb has launched new International
Arbitration Practice Guidelines. Launched in
Singapore the reviewed guidelines were a
product of consultation with members of the
Committee representing various backgrounds,
practitioners and academics. The Guidelines are
to promote consistent decision making and are
based on the principles of predictability,
flexibility and efficiency during arbitral
proceedings. The new Guidelines can be viewed
here. On the other hand, CIArb launched the
new CIArb Arbitration Rules 2015 ("the
Rules"), which took effect on 1 December 2015.
The Rules are based on the internationally
recognised and widely used UNCITRAL
Arbitration Rules 2010, and are supplemented
by optional clauses aimed at providing parties
with more choice to tailor the rules to their
needs.
LCIA Release Costs and Duration Data
After the findings of the Queen Mary University
and White & Case International Arbitration
Survey, the London Court of International
Arbitration has released the findings of a
comprehensive analysis of cases on the average
cost and duration of an arbitration. This was a
particular concern through the findings of the
survey, with many respondents suggesting the
publication of such data would help improve
international arbitration. Users should be given
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reliable data to make informed decisions on
choice of court.
EU – Vietnam FTA to be Signed
The European Union and Vietnam concluded
negotiations for a Free Trade Agreement.
Negotiations for the FTA were launched in 2012
and with the conclusion to negotiations the legal
review and translation can begin. Included in
the Agreement is Vietnam’s acceptance of the
EU’s permanent court investment dispute
resolution system.
EU, New Zealand and Australia Open FTA
Talks
New Zealand and Australia have launched talks
with the EU for a future FTA, and hope to
accelerate the negotiations with the start and
conclusion of the scoping exercise and impact
assessment in 2016, for the negotiations to
begin at the start of 2017. The contentious area
of ISDS, which has caused issues in both TTIP
and TPP, was approached with a degree of open
mindedness and pragmatism.
New ICSID Annual Report
ICSID has recently published its Annual Report
for the Fiscal Year 2015, along with the most
recent Caseload Statistics Report. With a 30%
increase in cases, the Fiscal Year 2015 has
proved to be the busiest to date, with 52 cases
being registered. It also concluded 53 cases,
again the highest to date. 38 of these were
decided by arbitration, 1 conciliation and 14
post-award proceedings. Of the 38 arbitration
cases, 56% were decided by tribunal and 44%
were settled or discontinued. The data also
concludes that tribunals are less likely to be
found in favour of the investor; less than 30% of
total cases brought to ICSID are found in favour
of the investor.
The geographical distribution of new cases
showed 33% were registered in Eastern Europe
and Central Asia, 21% Western Europe and
19% Sub-Saharan Africa. Cases involving State
parties from South America continued to
decrease, from 7% to 4% in 2015. Spain was
involved in the largest number of these cases
with 10.

The Electric Power and Other Energy sector had
the largest number of cases with 31% followed
closely by Oil, Gas and Mining with 27%. 11%
of cases involved Other Industries which can
cover pharmaceuticals, manufacturing &
voucher services. 8% involved construction, 7%
Information & Communication and 6% Finance.
The remaining case were shared equally in
Agriculture, Fishing & Forestry; Tourism;
Trade & Services; Transportation and Water,
Sanitation & Flood Protection.
The Annual Report can be found here and the
latest statistics here.
AAA-ICDR Foundation Accepting Proposals
The American Arbitration Association and the
international division, ICDR, have established
the AAA-ICDR Foundation. The not-for-profit
organisation will solicit donations and provide
grants in the pursuit of promoting the use and
improvement of dispute resolution processes in
the US and internationally. The Foundation is
now accepting proposals for the first round of
its funding cycle. More information can be
found here.
DIFC-LCIA Arbitration Centre restructured
The LCIA and the DIFC Dispute Resolution
Authority (DRA) have completed the
restructuration of the DIFC-LCIA Arbitration
Centre. The DIFC-LCIA is now relocated at its
new offices at Ground Level, Building 4, The
Gate District, Dubai International Financial
Centre. The DIFC-LCIA is operated on the
basis of its Constitution by the DIFC Arbitration
Institute (DAI), established by Dubai Law No.
(9) of 2004, as amended by Dubai Law No. (7)
of 2014. The restructuring was effected to
address perceived concerns previously raised
about the establishment of the arbitration centre,
and in particular the jurisdictional reach of
DIFC-LCIA arbitrations. Pursuant to the new
legislative structure, the DRA was established to
create a statutory basis for the restructured
arbitration centre which will operate parallel to
and completely independently from the DIFC
courts.
________________________________________
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2. LAWS & TREATIES
Trans-Pacific Partnership Reached
On 5th October 2015 the largest regional trading
agreement was reached. The Trans-Pacific
Partnership was reached between the US, Japan,
Canada, Mexico and 8 other Pacific Rim
nations, some 40% of the world’s economy, and
now faces fierce scrutiny. One of the biggest
stumbling blocks will be the ISDS provision
within the agreement. The TPP will be signed in
February 2016.
Amendments
Made
to
International Arbitration Act

mechanism, which will promote investor
confidence. Section B: ISDS of ChAFTA do not
cover measures of a Party that are nondiscriminatory and for the legitimate public
welfare objectives, such as public health, safety,
the environment, public morals or public order.
Parties to a dispute should engage in
consultations prior to submit a claim to
arbitration. Arbitration claims under ChAFTA
maybe be brough under the ICSID Convention,
ICSID Additional Facility, UNCITRAL
Arbitration Rules, or other arbitration
institutions as agreed by the parties.
________________________________________

Australian

In October 2015, Australia made important
amendments to the International Arbitration Act
1974. The amendments relate to the
enforcement of foreign arbitral awards and the
confidentiality of arbitration laws. It is a move
that is consistent with the New York
Convention, the UNCITRAL Model Law and
international arbitration norms. Prior to the
amendments, under the International Arbitration
Act, a foreign arbitral award could only be
enforced in Australia if the award was made in a
state that was a party to the New York
Convention. These limitations have now been
removed meaning arbitral awards can be
enforced regardless of where they are rendered.
The amendments also allow a party to apply to a
court to resist enforcement of an arbitral award
on the basis where that party was under some
incapacity at the time it entered into the
arbitration agreement. However rarely relied
upon, it ensures uniformity with the New York
Convention. Also prior to the amendments, the
confidentiality of arbitration provision worked
on an opt-in basis. It will now be that all
international arbitrations are confidential unless
the parties agree otherwise.
China – Australia Free Trade Agreement
The China – Australia Free Trade Agreement
(ChAFTA) came into force on 20th December
2015. Negotiations started in May 2005 and
signed in June 2015. The agreement contains an
Investor-State Dispute Settlement (ISDS)

2. COURT CASES
Israel
Who can be a party to an Arbitration
Agreement without signing it?
The Respondent Mr. "C" argued that companies
"A" and "B" (the "Companies") owe him money
due to unpaid loans. Mr. "C" was the owner of
half of the share capital of the companies and
Mr. "D" was their manager. Mr. "C" and Mr.
"D", entered into an arbitration agreement for
the purpose of resolving Mr "C"’s claims. The
arbitral tribunal ordered the Companies,
together with Mr. "D", to pay the amounts
claimed by the Respondent, dismissing the
claim against Mr. "D". The “Companies”
applied to the District Court, requesting the
annulment of the arbitral award, on the grounds
that they did not sign the arbitration agreement
and were not a party to the arbitral proceedings.
The request was dismissed and the
“Companies” filed an appeal before the
Supreme Court. In its decision the Supreme
Court stated that the fact that the “Companies”
did not sign the arbitration agreement is not the
most important issue. Consent to take part in an
arbitration does not have to be in writing only
and can be ascertained from the participation in
the proceedings themselves. According to the
evidence, the loans were in fact received by the
Companies, and both Mr. "C" and Mr."D"
controlled the “Companies” and represented
them in the arbitration proceedings. Due to their
close relationship with the Companies, Mr. "C"
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and Mr. "D"'s consent to take part in the
arbitration proceedings should be considered as
the “Companies”' consent. The Court
emphasized, that the matter is not one of adding
another party to an arbitration agreement but
that the Companies were a direct party to the
arbitration itself. Under these circumstances, it
would be unjustified to let the Companies avoid
responsibility. Appeal Application 4187/15
Einav Gradens and Others Vs. Mr. Yaeir Ben
Davind and Others, Supreme Court, 3.12.2015

justice denied. Had this issue gone to
arbitration, it might have been several months
before the claim for costs was decided. As it
was, the charterer was able to secure judgment
within a matter of weeks. If measures of
enforcement are required, the judgment in
injunctive relief can serve as a basis for a
judicial
auction
of
the
vessel.
NL:RBROT:2015:5907

The Netherlands

Public economic order is the
principle of good faith in contracts

Rotterdam Court takes wider view of
injunctive relief
In a recently published judgment the Rotterdam
Court has confirmed that, following a
charterparty hire dispute, claimants can obtain
speedy injunctive relief in respect of damages,
including when parties have agreed on
arbitration abroad and arbitration proceedings
have already commenced. The events leading to
the dispute involved the bareboat chartering of
the Panama-flag oil product tanker Mongolia.
The vessel's owner had failed to record its
ownership in the registry, with the result that the
bareboat charterer was unable to operate the
vessel legally. The vessel thereafter went into
lay-up and, following the owner's failure to
respond to numerous communications, the
bareboat charterer gave notice of its intention to
redeliver the vessel to the owner in the port of
Rotterdam on the due date under the
charterparty. The charterparty was subject to
English law and provided for arbitration by the
London Maritime Arbitrators Association.
However, the charterer applied to the Rotterdam
court for injunctive relief in respect of costs
which it had already incurred in maintaining the
vessel in lay-up at Rotterdam. The owner
argued that the charterer's application
constituted a request for final judgment rather
than for injunctive relief, and that it should have
been filed in the arbitration. However, the court
disagreed and found in favour of the charterer in
granting a judgment for costs incurred in
maintaining the vessel at Rotterdam after
redelivery. This judgment demonstrates how the
user-friendly approach of the Rotterdam Court
can be used to good advantage by the shipping
industry. Time is money and justice delayed is

Spain
general

A transport company requested the Supreme
Court the annulment of an arbitral award in
which the Court of Arbitration of the Chamber
of Commerce and Industry of Madrid had
rejected an action for annulment of two banking
operations of swaps. The action was filed by the
transport firm against a Bank, who had offered
them in 2008 the use of certain financial
derivatives, consisting of a swap transaction for
the amount of 750,000 Euros for the expansion
of its fleet. Once the recession took place, the
operation was canceled due to its excessive
burden for the customer and replaced by another
similar transaction. The Supreme Court
determined, of its own motion, that the public
order has been violated by the arbitral award, on
the grounds that the Bank had not adequately
fulfilled the duties of information and advice on
complex financial transactions that should have
been given to its client, who clearly was not a
professional investor. It was stated that this
should have been done in order to comply with
certain rules which required it, within the
contractual principle of good faith, to carry out a
suitability test and another one of convenience
that allows the client not only to have
information on the use of these instruments,
which aptly were described as complex, but also
on the risks involved on the use for nonprofessional investors. The Supreme Court
considered that although the Arbitration
Tribunal did not make manifest errors, they
seriously failed to recognize that the swap
operation was a complex transaction, and also
that the Bank acted with indifference to the
rules that imposed them the duty to inform their
clients about the risks of such operations;
therefore, they violated the public order. The
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Court further held that the arbitral award was
not in accordance with the law because the
Bank broke the general principle of good faith
in contracts. The Bank did not supply to its
client complete and accurate information about
the financial products offered. Consequently,
the Supreme Court ordered the annulment of the
arbitral award. Decision no. 74/2015 Judgment
of October 23 2015, Madrid Supreme Court
Limitation
of
requirements

liability

-

Essential

A carrier requests the Supreme Court the
annulment of an arbitral award by which he was
sentenced to pay compensation to a freight
forwarder for losses sustained during the
execution of the contract of carriage of goods by
road agreed between the parties.The carrier
argues that the public order and his right to
defense have been violated by the arbitral award
due to the fact that the Arbitration Board has not
taken into account the documentary evidence
provided by him and has not applied the
mandatory transport legislation. The carrier
further states that the compensatory amount,
imposed by the award, has been determined
arbitrarily without following the legal limitation
of liability. In its decision, the Supreme Court
held that the Arbitration Board did not commit a
manifest error in the assessment of the evidence
submitted to arbitration. The award was neither
the result of an arbitrary application of the law,
nor was it manifestly unreasonable. It was
sufficiently motivated. The Court also stated
that it was essential to determine the weight of
each of the missing packages in order to apply
the limitation of liability established by law. As
the carrier did not prove the weight of the lost
goods, it was not possible to apply the legal
limitation of liability. Therefore, the Board
correctly applied the limitation established in
the maximum compensation clause agreed in
the general terms and conditions of the contract
published by the carrier. This contractual clause
did not reduce or exclude the carrier's liability
below that provided by the law. It was
concluded that a contractual clause which does
not intend to lessen the liability regime of the
carrier is fully valid. Carriers are not permitted
to lower their liability below that provided by
law. The Court further held that the arbitral
award was in accordance with the law and

dismissed the application for the annulment of
the arbitration award. Decision no. 13/2015
Judgment of December 10 2015, País Vasco
(Bilbao) Supreme Court.
Switzerland
Difference between treaty claims and
contract claims
Although the Federal Tribunal did its best to
“anonymize” the judgment, it is immediately
apparent that it involved the dispute between
Eléctricité de France (EDF) International SA
and the Republic of Hungary. A three-member
arbitral tribunal (arbitrators Pierre-Marie Dupuy
and Albert Jan van den Berg, with Karl-Heinz
Böckstiegel as chairman) issued an award on
December 3, 2014, under the aegis of the
Permanent Court of Arbitration in The Hague.
The Arbitral Tribunal had its seat in Zürich.
EDF was claiming a violation of the Energy
Charter Treaty by the Republic of Hungary and
its claim was essentially upheld by the Arbitral
Tribunal on the basis of a violation of Art. 10
ECT, which consecrates the duty of the host
state to grant fair and equitable treatment to the
investments made by nationals of another
contracting party. However at the time the
investment was made, Hungary promoted a type
of contracts for the purchase of energy – known
as Power Purchasing Agreements – with the
state monopoly, with terms that were quite
advantageous to foreign investors. In 2008, the
European Commission held these as
incompatible in principle with the prohibition of
state aid and Hungary had to seek
reimbursement but it could also compensate the
producers under certain conditions. The issue
was therefore whether EDF’s claim was a treaty
claim based on the ECT or a contract claim
falling within the umbrella clause to which
Hungary had made a reservation when it ratified
the ECT. The Court addresses the issue of treaty
claim versus contract claim at 3.2.2 of the
opinion and deals with the jurisdictional
objection in the rest of the opinion, which is
worth reading entirely. Whether or not one
agrees with the way in which the Court
presented the issue of treaty claim v. contract
claim and/or its reasoning as to the umbrella
clause in the ECT (this writer, for one, may
have some doubts….), there is no denying that
the Federal Tribunal thoroughly addressed the
© 2016, ARBITRATION WATCH

issues and its judgment is fully consistent with
Switzerland’s established tradition as a place
where the judicial review of international
arbitral awards by the state courts remains
careful and liberally arbitration friendly. First
Civil Court, 4A_34/2015, Judgement October 6,
2015
United States
Third Circuit adopts a constructive
knowledge standard for waiver of the right to
challenge an arbitrator subsequent to
issuance of the award.
In Goldman Sachs, the Third Circuit held that
parties must challenge an arbitrator’s presence
on the arbitration panel prior to the panel’s
ruling on the dispute if they are on constructive
notice that a basis exists to disqualify an
arbitrator during the dispute. Athena Venture
Partners, L.P. (“Athena”) and Goldman Sachs &
Co. (“Goldman”) participated in an arbitration
of an investment-related suit under Financial
Industry Regulatory Authority (“FINRA”) rules.
The parties presented evidence at two separate
hearings. After the first hearing, FINRA
disclosed to the parties that one of the panel
members, Demetrio S. Timban, Jr., had been
charged with the unauthorized practice of law in
connection with an appearance in a New Jersey
municipal court (Timban was admitted in New
York and Michigan, but not New Jersey).
Neither party objected to Timban’s presence on
the panel at that point; nor did they conduct any
further due diligence about him. Following the
second hearing, the panel ruled in favor of
Goldman. Two of the panel members signed the
award, but Timban did not. After the award,
Athena conducted further due diligence on
Timban and concluded that Timban’s disclosure
was misleading and that he had also been
accused, prior to the second arbitration hearing,
of several other acts of misconduct that were
never disclosed to the parties. Athena then
brought a motion to vacate the arbitration award
on the basis that Timban’s conduct and failure
to disclose violated both FINRA rules and the
parties’ arbitration agreement. The district court
agreed with Athena, and vacated the award. On
appeal, the Third Circuit reversed the district
court’s decision on the basis that Athena waived
its right to challenge Timban’s presence on the

panel by not raising the issue during the
arbitration proceedings. Noting that the standard
for waiver in the arbitration context was an
issue of first impression, the Third Circuit
adopted a “constructive knowledge” approach,
holding that “if a party could have reasonably
discovered that any type of malfeasance,
ranging from conflicts-of-interest to nondisclosures such as those at issue here, was
afoot during the hearings, it should be precluded
from challenging the subsequent award on those
grounds.” According to the court, Timban’s
initial disclosure provided enough alarming
information to compel the parties to conduct
further research on Timban at that time. By
waiting to conduct due diligence on Timban
until after the proceedings concluded, Athena
appeared to be a “sore loser” that was “trying
for a second bite at the apple.” The court
refused to reward such conduct and ruled that
Athena’s constructive knowledge, during the
arbitration hearings, of Timban’s misconduct
prevented it from later attempting to vacate the
award on the same basis. Thus, the Third Circuit
reversed the district court’s order vacating the
arbitration award and remanded for further
proceedings on Goldman’s motion to confirm
the award. Goldman, Sachs & Co. v. Athena
Venture Partners, L.P., No. 13-3461 (3d Cir.
Sept. 29, 2015)
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4. NOTES
§ “Rotterdam Court takes wider view of
injunctive relief” was first published in the
Shipping & Transport and Litigation
Newsletters of the International Law Office –
www.internationallawoffice.com."
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This is a non-exhaustive review. Do not rely on
its contents without seeking legal advice from
experts in the relevant jurisdiction. New
contributors are aways welcome in the
upcoming issues. We thank those who
contributed to the present edition. Editors:
Albert Badia and Ana Maria Daza-Clark.
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