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KY NANG TU VAN PHAP LUAT
& PAI DIEN NGOAI TO TUNG

Ky nang Hoa giai va Trung gian
gidi quyét tranh chap thuwong mai

Luat su. Nguyén Manh Diing, MCIArb

Thac sy Luét v& Giai quyét tranh chip qudc té (Anh)
Giam déc Cong ty Luat TNHH Tu van Doc Lap

— Dzungsrt & Associates LLC

TP. H6 Chi Minh, 23/06/2014
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Tham khao

- Tai liéu Khéa hoc v& Giai quyét tranh chdp thay thé
(Alternative Dispute Resolution) cuia Chuong trinh
nghién ctru sau dai hoc cua (i) Truong Trong tai Quoc
té, Trung tdm nghién cou Ludt thuong mai, Truong
Ludt Queen Mary, DPHTH Luan d6n (Anh) va (ii) Ky
nang hanh nghé cua Ludt su ctia Pai hoc Westminster
(Anh).

- http://www.law.qmul.ac.uk/postgraduate/llmdistance/di
pmed/
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Ly thuyét

« Gi6i thiéu chung vé cac phuong thirc giai
quyét tranh chap thay thé (ADR);
* Hoa giai vién;

* Qui trinh hoa gidi;

* Vai tro cua ludt su trong hoa giai;

* Céc t6 chirc cung cap dich vu hoa giai va
Quy téc hoa giai chinh;
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Picu khoan giai quyét tranh
chéap hon hop

* Bat ky tranh chap hodc bat dong nao gilra chu dau tu va nha thau
phat sinh tir hop dong nay hoac lién quan dén hop dong nay s&
duoc gidi quyet boi thuong lugng truc tiép gitra cac bén trén co
0 hai bén cung co lgi.

o Néu tranh chip hodc bit dong dé khéng dwoc gidi quyét bang
thwong luwong trong vong 45 ngay ké tw ngay mgt bén théng
bdo co tranh chap hodc néu cdc bén khong thé gap nhau trong
vong 20 ngay, cdc bén sé co gang gidi quyét tranh chap bang
hoa gidi theo quy tac hoa gidi ciia trung tdm trong tai quoc té
Hong Kong co hiéu lyc keé tir thoi diem ky ket thoa thudn nay.

* Trir khi cdc bén thoa thuan khdc di, cac tranh chap hodc bat dong
khong thé giai quyét duge bang hoa giai ndi trén trude hét sé
dugce dua ra giai quyét bang trong tai ¢ Ha ndi, Viét nam. Trong
tai s€ dugc dicu hanh boi trung tam trong tai quoc té Viét nam
theo quy tac trong tai cua trung tm do.
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Picu khoan giai quyét tranh
chéip hdn hop

+ Boi trung tam trong tai qudc t& Viét nam theo quy tic

trong tai cua trung tam do.

e Trur khi thoa thuan khac di boi cac bén, bat ky tranh chap
nao lién quan dén quyét dinh (néu cd) cua trong tai ké
trén & Ha noi, Viét nam ma
(1) quyét dinh d6 khong phai la chung tham, khong co
hiéu luc phéap 1y rang budc hodc hi¢u luc thi hanh do1 voi
cac bén; hoac )

(ii) trong tai khong dugc tien hanh hop 1¢; hodc

(iii) c6 bat ky bén nao khong dong y voi phan quyét trong
tai nay

thi tranh chap do s€ duogc dua ra giai quyét tai Toa an &
Eokyo, Nhat ban theo luat cia Nhat ban.

w

1. Cac phwong thire giai quyét

tranh chap ?
* Thuong lugng (Negotiation)
* Trung gian - Hoa giai (Mediation/Conciliation)
+ Hoa giai trong t6 tung dan sy (court annexed mediation)
» Hoa giai/Trong tai (Med/Arb — Arb/Med)
¢ Trong tai (Arbitration)
* Tranh tung tai toa an (Litigation)
* Sy xac dinh cta chuyén gia (Expert Determination)
¢ Adjudication (Dispute Adjudication Board — DAB)
e Mini — trial, Rent a Judge, vv.
¢ Viét nam ?




1.1.Cdc tiéu chi danh gid dé tw vin lya chon
phwong thirc gidi quyét tranh chdp thich hop

Quy dinh cua phap luat

Thién chi cta cac bén

Thoi gian va tinh kip thoi
Chuyén moén

Chi phi

Hiéu qua kinh té

Bao mat

Kha nang cudng ché thi hanh
Kiém soat qua trinh boi cac bén
Quy dinh trong Hop dong

Loi thé va bét loi cua than chi
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1.2.Ddc diém ciia phwong thirc
Trung gian — Hoa gidi

e Sy hop tac

« Tinh chat ty nguyén

e Sur dung bén’thl'r ba dQc lap 1a trung gian dé
giup giai quyet tranh chap

e Thu tuc linh hoat

* Khong co gia tri rang budc vé mit phap ly

* C6 thé (khong) anh huéng dén thoi higu khoi
AI;ién/khiéu nai
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1.3.Thudn lgi

¢ Chi phi

* Toc do

* Kha ning kiém soat cua cac bén
+ Khéng c6 tinh chat d6i khang

¢ Bao mat
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1.4.Bit lgi

Tiéu chuén khong chic chén, 16 rang

Lo ngai phai tiét 16 sém nhiing 1ap luan phap 1y
Khoéng nhat thiét 14 tiét kiém chi phi

Yéu cau phéé ¢ quan hé twong ddi tot gitra cac
bén tranh chap

Khong c6 gia tri rang budc

2. Linh vuc ap dung

* Tranh chp vé hon nhén & gia dinh
* Tranh chép lao dong
« Tranh chap trong linh virc méi truong
« Hoa giai tranh chap déan sy trong cong dong
* Trong linh vuc thuong mai
- lao dong, ti€u dung, mdi truong,vv.
- luat cong ty (tranh chip giita cac cb dong)
- phasan
- s0 hiru tri tué
- xdy dung
- giai quyét tranh chdp qua mang

2.1. Cac tranh chdp khong dwoc
hoa gidi trong to tung dan sw
- Diéu 181 B6 ludt td tung dan sy:

“Nhitng vu dn ddn sw khong dwoc hoa giai

1. Yéu cdu doi boi thiong gay thiét hai dén tai san ciia Nha nude.
2. Nhitng vu dn ddn sy phat sinh tir giao dich trai phap ludt hodc
trdi dao dirc xad hoi”

- Diéu 15 Nghi quyét 05/2012/NQ-HDTP ban hanh ngay 3 thang
12 nam 2012, c6 hi¢u lyc ngay 1 thang 7 ndm 2013 huéng dan
thuc hién diéu 181.
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2.2. Phén biét Hoa gidi thwong mai

« Hoa giai dan su = tinh chit bit buc + thdm phan tién
hanh hoa giai + trinh ty thu tuc to tung dén sy

« Hoa giai trong trong tai = tinh chat tw nguyén + trong tai
vién tién hanh hoa giai + t0 tung trong tai

 Hoa giai lao dong = tinh chit bét budc + Hoi ddng hoa
giai lao dong co s¢ hodc hoa giai vién cia co quan lao
dong cap huyén tien hanh + luét lao dong

+ Hoa gidi cong ddng = bét budc hay tw nguyén + hoa giai
vién + phép Iénh vé to chirc va hoat dong cua hoa giai co

2.3. Mt s6 vin dé phap ly cin luu y

« Tinh chit phap 1y cua thoa thudn:

- Thoa thuan hoa giai, thuong lugng hay trong
tai

- Piéu khoan giai quyét tranh chap hdn hop

- Thoa thuan giai quyét tranh chép khi két thic
thuong luong hay hoa giai: tinh bdo mét va
vi¢c cudng ché thi hanh, nhitng bién h c6 tinh
chat hop dong doi véi viéc cudng ché thi hanh.

3. DPac diém cua hoa giai

- la viéc thuong lugng dugc tao diéu kién thuan loi hon béi
su tham dy ctia bén thir ba trung gian

- hoa giai vién khong thudc bén nao va khong co quyén ra
quyét dinh

- 14 qua trinh nhét tri tw tim kiém sy ddng thuan cia cac bén

- cac bén kiém soat qua trinh hoa giai
- sw iy quyén cua cac bén

- kha nang tai dinh hudng cac bén hgp tac voi nhau
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3.1. Ddac diém cua hoa giai

* Vai tro cua hoa giai vién

- bén trung gian khach quan
_ giil vai trd nhét dinh trong timg giai doan hoa giai

* Cac giai doan hoa giai
- tri¢u tap hoa giai

- mé dau phién hoa giai
- giao tiép giira cac bén

- thuong lugng
- Két thic hoa giai
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3.2. 10 bwoc hoa giai

- thuyét phuc cac bén tham gia dién dan hoa giai

- thu thap sy cam két va ddng ¥ cua cic bén vé quy tic hoa giai

- tiép xtc va chuan bi so bd

- thoa thuan vé dia diém hoa giai va hop véi cac bén

- tim hiéu nhitng vén d& cin hoa giai va lich trinh hoa giai

- thu thap thong tin

- quan ly va tao didu kién thuan loi cho céc cudc thao ludn va
thuong luong

- sir dung cac chién thuat vuot qua nhimg bé tic trong qua trinh
hoa giai

- két thuc hoa giai va ghi lai két qua hoa giai

- nhimng viéc thyc hién sau khi chdm dut hoa giai

Dt b

3.3. Ky nang hoa gidi

+ chao mimg, gidi thiéu cac bén va dua ra tuyén bd khai mac phién hoa giai;

+ cho phép timg bén phat bidu md dau phién hoa giai

«  tom tit bai phat biéu cua timg bén

«  xéc dinh cin ctr chung cua viée hoa giai néu co

. ;](a:c dinh cdc vén dé can hoa giai, sy hinh thanh cac vén d& nay va lich trinh

0a giai

+ trong phién hop chung khai thac timg vén dé, hop kin véi timg bén néu can
thiét dé suy ra/hiéu dugc nhirng yéu cau co ban va lgi ich cta timg bén

« bt dau lén phuong 4n hoa giai trong cac phién hop chung hoac hop kin voi
timg bén.

*  kiém tra tinh kha thi cua céc giai phap hoa giai c6 thé dat dugc

« duy tri nhip d6 hoa giai va vuot qua nhiing bé tic

«  dat t6i sy nhit tri va kiém tra tinh kha thi cta cac dé xut giai quyét

¢ chiranhiing d& muc chinh cia vin ban thoa thuan hoa giai thanh

+ Kt thiic cac phién hoa giai theo mot thé thic thich hop




4. Lua chon Hoa giii vién

+ Tiéu chuén
> Kién thirc
» K¥ nang
> Phim chit dao dirc
* Cac phuong thirc danh gia
» Noi dao tao
> Noi thuc tap nghé nghiép
> Kinh nghiém thuc tién
» DPanh gia cta thi truong

»> Chuyén mon chuyén sau cua hoa giai vién

4.1. Dao dirc nghé nghiép cua
Hoa gidi vién
« Tiét 16 nhitng xung dot loi ich tiém tang
* Giai thich 10 vai tro cua hoa giai vién
« Khoéng thuc diy cac bén dat dugc théa thuan hoa giai bing
moi gia
* Hua hen gilr bi mat hoa giai
» Khi hop kin voi tirmg bén
* Dénh gi4 cac khiéu nai vé mat phap 1y
« Khuyén khich s trung thuc va khong thién vi
+ Khoéng nén ddng thoi giit vai tro 1a hoa giai vién va trong tai
vién trong cung mot vy viéc
+ Khong nén tryc tiép soan thao thoa thuan hoa giai thanh
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4.2. Nhitng vin dé can tranh khi hoa gidi

+ khong chi phéi tién trinh hoa gidi ma kiém soét tién trinh
do

* st dung cac ky nang tao diéu kién thuan loi cho viéc hoa
giai

* tranh ¢ trén cuong vi phan quyét hodc dua ra tu van vé
van dé can hoa giai

* phai xac dinh dugc nhitng van dé can hoa giai

* phai no luc tim hiéu nhu cau va muc dich thuc su cua cac
bén

» khéng duoc vi pham trach nhi¢ém bao mat
* khong trd thanh nguoi tao ra thoa thuan “deal maker”
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4.3. Bai hoc thanh cong cua hoa gidi vién

¢6 kha ning xiy dung mdi quan hé tét véi cac bén tranh chip dua
trén sy hiéu biét, dong cam va tin cay.
c6 kha nang dua ra cac giai phap hoa giai mdt cach sang tao
c6 k¥ nang hoa giai:

o gu} cho viéc thuong lugng tap trung vao cac van dé can hoa
giai
tranh dimg v& mot bén trong bt cir van d& quan trong nao &
céac phién hop chung
lam sang t6 cac nhu cau cua phia bén kia
dé cho moi nguoi duoc xa hoi khi qua cang thing
b géng thuyét phuc mot hodc cac bén tir bo Iap truong cb dinh
cua minh
gitp dat ra mot khudn khé cho viée thuong lugng
gitip 1ap nén nhimg wu tién trong s cac nha thwong lugng

o

o O O

o
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5. Dai dién cho khach hang
trong trung gian va hoa giai
Lwa chon phuong thirc giai quyét tranh chap
thich hop thay thé cho tranh tung tai Toa 4n
Lua chon mét quy tic hoa giai thich hop

Lya chon chién lugc hoa giai phii hop va tu
van cho qua trinh do.

lua chon gitra m6 hinh hop tac hay canh tranh

5.1. Tw van cho khach hang
trong trung gian va hoa giai

giai phap dat duoc co thoa min yéu cau cia khach hang
hay khong

thong bao cho khach hang biét sém nhiing kha nang co
thé xay ra khi hoa giai

m ta tién trinh hoa giai cho khach hang

nghién ciru tim hiéu cac to0 chic cung cap dich vu hoa
giai, quy tac hoa giai va hoa giai vién

Iua chon nguoi dai dién tot nhat cho khach hang tham gia
hoa giai

xdy dung nhiing phuong an hoa giai khac nhau va phat
trién mot chién lugc hoa giai




5.2 Pai dién cho khach hang
trong thwong lwgng va hoa giai

- ra soat lai nhitng diém manh va diém yéu cua vu viéc
cung voi khach hang

- tim hiéu k¥ nhiing loi ich cho khach hang va nguoc lai

- trinh bay tryc tiép voi khach hang cua phia bén kia

- kién nhan trong qua trinh hoa giai

- cén nhic than trong viéc trao dbi thQng tin

- viéc hoa giai khong thanh van cé thé dem lai loi ich

* Thuong luong thay mat cho khach hang hodc cung voi
khach hang

* Danh gia vé mat phap ly cia du thao thoa thuan dat dugc
trong hoa giai trude khi cam két chinh thirc
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6. Cac to chirc cung cap dlch vu
hoa giai thuong mai quoc té

 Céc t6 chic trong tai quoc té:

- Trong tai cia Phong thwong mai quéc té-ICC
- Toa 4n trong tai qudc té Luan dén-LCIA

- Hiép hoi trong tai Hoa Ky-AAA

- Vién trong tai Luan Don- CIArb

- Hoi dong hoa gidi Hdng Kéng (truc thugc Trung tdm trong
tai quéc té Hong Kong ~HKIAC)

- Trung tdm hoa giai Singapore-SMC (truc thugc Hoc vién
Luat phap Singapore)

* Céc tb chirc méi:

- Trung tAm giai quyét tranh chip hi¢u qua-CEDR

,hADR Group, vv.

6.1. Cac to chirc cung cap dich

vu hoa gidi ¢ Viét Nam

* Trung tdm trong tai qudc té Viét nam (VIAC)

bén canh Phong thuong mai va céng nghiép

Viét nam (VCCI) www.viac.org.vn.

« Trung tim trong tai qudc té Thai Binh Duong

(Pacific International Arbitration Center —
PIAC) www.piac.com.vn OR www.piac.vn




6.2. Cic quy tic hoa gidi

 Quy tic hoa giai cia Uy ban Lién hiép qubc vé Luat
thuong mai quoc te 4/12/1980 (UNCITRAL)

* Quy tac hoa giai ciia Phong thuong mai quoc t€¢ ICC co
hiéu lyuc tir 1/1/2014

e Thu tyc hoa giai ciia Toa an Trong tai quoc t€¢ Luan Pon
LCIA c¢6 hi¢u lyc tir 1/10/1999

¢ Quy tac hoa giai ciia Trung tdm trong tai quoc t& Viét nam
(VIAC) — Phong thuong mai va cong nghiép Viét nam
(VCCI) ¢6 hiéu luc tir 10/09/2007

* Quy tic hoa giai cua Trung tdm trong tai quoc té Thai
Binh Duong - PIAC
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Tai liéu tham khao veé hoa giai
thwong mai quoc te
e Palmer and Roberts: Dispute processes: ADR and the

primary forms of decision making

e Henry Brown and Arthur Marriott, ADR: Principles and
Practice, 2nd ed. Sweet and Maxwell, 1999.

Goldberg, Sander, Rogers, Dispute Resolution: Negotiation,
Mediation and Other Processes, 3d ed., 1999

e L. Riskin, Dispute Resolution and Lawyers, West
Publishing Co, 1997

Gerald Williams, Legal Negotiation and Settlement, 1983

e W. Trachte-Huber and S. Huber, Reaching Agreement in
Law and Business 1998

Christian Buhring-Uhle, Arbitration and Mediation in
International Business, Kluwer Law International, 1998

Tai liéu tham khao vé hoa giai
thwong mai quoc te

* H. Raiffa, The Art and Science of Negotiation, Cambridge,
Mass.: Belknap Press of Harvard University Press, 1982.

e R. Fisher and W. Ury, Getting to Yes: Negotiating
Agreement Without Giving In, 2d ed., Penguin Books, 1991

* Robert A. Baruch Bush and Joseph P. Folger, The Promise
of Mediation: The Transformative Approach to Conflict,
new and rev. edn. San Francisco: Jossey-Bass, 2005

e Karl Mackie and Eileen Carroll, International Mediation:
The Art of Business Diplomacy, Kluwer Law International,
1999

e F. Elashmawi, Competing Globally: Mastering Cross-
Cultural Management and Negotiations, Butterworth-
Heinemann, 2001
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Thye hanh tinh hudng

+ Tim hiéu thong tin tir khach hang va ddi tac cua
khéch hang;

e Tim hiéu cac tai liéu lién quan dén vu viéc hoa
giai, bao gdm céc tai lidu ctia khach hang cung
cép, cac tai liéu do LS tu thu thap, cac véan ban co
lién quan;

« Nim bét noi dung vu viéc, xac dinh muc tiéu, 1gi
ich ctia khach hang;

« Chuin bi d& cuong, cac phuong 4n hoa giai;

Fhuc hién cac cong tac chuén bi khéc;
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Tran trong cdm on !

Cong ty Luit TNHH Tu vin Pdc Lap
Dzungsrt & Associates LLC
A Boutique ADR and ShippingLaw Firm

Hanoi Office: Unit 6, 11" floor, HAREC Building,
No. 4A Lang Ha Street, Ba Dinh District, Ha Noi city.
Tel. (84-4) 3772 6970 / Fax. (84-4) 3772 6971

Saigon office: 7™ Floor, 162 Pasteur’s Office Building
Ben Nghe Ward, District 1, Ho Chi Minh city

Email. dzung.nguyen@dzungsrt.com

‘Web. www.dzungsrt.com
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