
 

 

 

No LITIGATION 

 

1 Australia  

Bank as 'mortgagee in possession' may be subject to closer scrutiny 

 

In a recent New South Wales Supreme Court case, the court criticised a bank's conduct and 

suggested that banks should not sit on a property and do little to market it for sale if, in so 

doing, the guarantor is subject to prejudice and therefore unfairness. This shift is 

noteworthy given that banks have historically been able to rely on longstanding banking 

principles that allow them to sell whenever they see fit. 

 

Author: Carla Slyney 

(Read article http://www.internationallawoffice.com/?i=55592&l=7JD838C) 

2 Luxembourg  

Court clarifies confidentiality of exchange-of-information requests 

 

The Lower Administrative Court has issued two decisions addressing the confidentiality of 

exchange-of-information requests by a foreign tax authority and its relation to the right to a 

fair trial. The court held that the right to a fair trial requires that the parties to a 

Luxembourg court proceeding relating to an exchange-of-information request have the right 

to consult and receive a copy of the initial request. 

 

Authors: Eric Fort, Bruno Gasparotto, Alain Goebel, Thierry Lesage 

(Read article http://www.internationallawoffice.com/?i=55592&l=7JD8398) 
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3 Turkey  

General assembly upholds enforcement of unreasoned foreign court decisions 

 

The General Assembly for Unification of Conflicting Judgments of the Court of Appeals 

recently issued a decision on whether enforcing an unreasoned foreign court judgment in 

Turkey constitutes a breach of Turkish public policy. The decision aimed to clarify the 

position of Turkish courts, following discrepancies in six decisions of different chambers of 

the Court of Appeals. 

 

Author: Ayşegül Gürsoy 

(Read article http://www.internationallawoffice.com/?i=55592&l=7JD83AR) 

4 Ukraine  

Court practice update 

 

Recent court practice has clarified the validity of agreements subject to both notarisation 

and state registration, email correspondence concerning amendments to an agreement and 

mortgage agreements for property still under construction. Among other things, the 

Supreme Court has also clarified which party should bear the burden of proof in case of 

breach of a precedent agreement. 

 

Authors: Andriy Pozhidayev, Anna Tkachova 

(Read article  http://www.internationallawoffice.com/?i=55592&l=7JD83B9) 

5 United Kingdom  

Not in breach of your fiduciary duty? You must be mistaken 

 

In two recent cases involving fiduciaries exercising powers on the back of professional 

advice that unexpectedly generated tax liabilities, the Supreme Court endorsed the 

distinction between excessive execution (ie, trustees operating beyond their powers) and 

inadequate deliberation of a decision within their powers. As such, trustees can no longer 

rely on their own failings and those of their advisers to undo their actions. 

 

Author: Nigel Brook 

(Read article http://www.internationallawoffice.com/?i=55592&l=7JD83C2) 
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6 USA  

Revolving-door risk: failure to follow best practice can have severe consequences 

 

Failure to observe revolving-door regulations on post-government employment restrictions 

can result in severe consequences for both contractors and employees. The case of Timothy 

Cannon and the Gallup Organisation is a recent example of what can go wrong for both 

such parties. It serves as a reminder that private contractors must have rigorous internal 

controls in place in order to ensure compliance. 

 

Authors: Rick Vacura, Pablo A Nichols 

(Read article http://www.internationallawoffice.com/?i=55592&l=7JD83C8) 

7 United Kingdom 

Court of Appeal refuses introduction of new cause of action 

 

The Court of Appeal recently upheld the High Court's decision to refuse permission to 

amend an existing claim to include allegations of intentional wrongdoing. Although the 

court found that there was an attempt to plead a new cause of action by the introduction of 

intentional wrongdoing, it left open the possibility of some of the proposed amendments 

being incorporated into the reply as part of a rebuttal to the defence. 

 

Author: Laura Martin 

(Read article http://www.internationallawoffice.com/?i=55592&l=7JERG7W) 

8 United Kingdom 

Costs budgeting: further guidance, please 

 

Costs budgets are submitted at the beginning of a case, when it is difficult to know the 

likely course of events. Thus, providing for contingencies makes sense. If a particular 

contingency does not occur, the budgeted costs for that event should not form part of the 

overall budget – so it is difficult to see what issue can be taken with budgeting for 

contingencies. However, as a recent case shows, further guidance will be welcome. 

 

Author: Rebecca Birkby 

(Read article http://www.internationallawoffice.com/?i=55592&l=7JG7KH0) 
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9 Isle of Man 

Non-party cost orders 

 

The Manx Court recently confirmed the law regarding non-party costs orders. The case 

concerned the liquidation of certain companies, in which an individual called Dr Louis was 

involved. Louis was not a party to the proceedings, but it was claimed that he had benefited 

from them. An application was sought that he be made liable for costs. The court decided 

that he should pay and that he had been in acting in his own best interests. 

 

Author: Damian Molyneux 

(Read article http://www.internationallawoffice.com/?i=55592&l=7JHRECJ) 

10 New Zealand 

Law Commission publishes review of New Zealand courts 

 

The New Zealand Law Commission has released a report on its review of the legislation 

establishing New Zealand's court system. The commission was charged with reviewing the 

legislation with a view to modernising and consolidating it into a single statute. The report 

contained a number of recommendations, many of which will be adopted in new court 

legislation to be introduced later in 2013. 

 

Authors: Nic Scampion, Felicity Monteiro 

(Read article http://www.internationallawoffice.com/?i=55592&l=7JHRED2) 

11 United Kingdom 

The corporate veil: Prest, but not pierced 

 

The Supreme Court recently issued its judgment in Prest v Petrodel Resources Limited, in 

which Michael Prest was ordered to transfer to his former wife properties held by 

companies owned and controlled by him as part of a £17.5 million divorce award. The 

decision may well assuage the concerns of corporates insofar as it adheres to long-held 

company and trusts law principles. 

 

Author: Adam Forster 

(Read article http://www.internationallawoffice.com/?i=55592&l=7JHREDV) 
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