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ARBITRATION IN VIETNAM?

e “The law was inspired by the Model Law but
does not reflect all of its provisions”

(Greenberg/Kee/Weeramantry)

e “Parochial Courts’ attitude in non-recognition
of arbitral award” - (ICCA Conference 2014)

e Tyco Services Singapore Pty Ltd v Leighton
(2003)

¢ Vinalines v. SK E& C (2014)
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I. LEGAL FRAMEWORK

e 2010 Law on Commercial Arbitration - LCA
Decree No. 63/2011/ND-CP of the Government
Resolution 01/2014/NQ-HDTP of Supreme Court

e 2004 Civil Procedure Code - CPC (amended in
2011)

Internal Guidance No 246 in July 2014 (not a
legislation)
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Il. THE DEVELOPMENT OF ARBITRATION

ARBITRAL INSTITUTIONS IN VIETNAM Number of Arbitrators

141

Ho Chi Minh City Commercial Arbitration
Centre (1997)

Can Tho Commercial Arbitration Centre
(1999)

Vietnam Finance and Banking Commercial
itrati tre (2012)

Indochina Trade Arbitration Centre (2014)

Il. THE DEVELOPMENT OF ARBITRATION:
VIAC STATISTICS

Number of Disputes (Source: VIAC)

Number of Disputes (Source: VIAC)
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Il. THE DEVELOPMENT OF ARBITRATION
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lll. FUNDAMENTAL PRINCIPLES

e Legitimacy of Valid Arbitration Agreement
(separability and kompetenz-kompetenz)

¢ Party Autonomy

¢ Fundamental Due Process (procedural
justice and impartiality & independence)

¢ Limited Court Involvement
¢ Finality of the Arbitral Award
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LCA & MODEL LAW

¢ Ad-hoc Arbitration

e “Refer to arbitration as long as there is an arbitration
agreement”

¢ Domestic Award can be enforced without registration

¢ Discretion of Tribunal to issue interim measure,
summon witness & collect evidence

¢ Qualifications of Arbitrators

¢ State Administration: Publication of Arbitrators and
arbitration institutions

¢ Fundamental Principles vs. Public Policy

IV. ROLE OF NATIONAL COURT

* Interim relief

* Witness

* Evidence

e Support Ad hoc arbitration

* Extended jurisdiction over foreign arbitration
seated in Vietnam

* Reporting system
* Cassation

V. RECENT CASE:

SKE&C VS. VINALINES
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' ™ d (Feb 2013) - e
i SK E&C v. Vinalines Vinalines challenged the VIAC

Pier Construction Award before Hanoi Court

Contract (2009) / \ (Jan 2014)
.

Van Phong Port
Prime Minister &
Ministry of
Transport
of Vietnam &
Supreme Court

Vinalines ships seized in Jul -Aug, 2014
Korea Challenge Dismissed!
(Mar — Apr 2014) (03 Oct 2014)
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V. RECENT CASE:
SKE&C VS. VINALINES

¢ Improvement in Courts’ attitude:
No review on the merits of the award

No arbitrary interpretation of “fundamental principles
of Vietnamese laws”

¢ Public awareness of arbitration

¢ The independence of VIAC — only ensure the finality
& integrity of the Award

e The “architecture” of international arbitration:
setting aside cannot always rescue local parties

VI. FIRST LEGISLATION ON
COMMERCIAL MEDIATION IN VIETNAM

e Latest draft of Decree on Mediation dated 20t October 2014:
An adaption of the UNCITRAL Model Law on International
Commercial Conciliation with local modification.

Main issues:

- Mediation agreement/clause

- Form of mediation (ad-hoc mediation/institutional mediation)

- Qualification of mediator

- Legal effect of the settlement agreement

- Government and State’s encouragement of dispute resolution
through mediation

- The relationship between Mediation and Arbitration/Litigation

—m

THANK YOU FOR YOUR KIND ATTENTION!

Q&A

DZUNGSRT & ASSOCIATES LLC
A Boutique Shipping and ADR Law Firm

Hanoi Office Unit 6, 11" floor, HAREC Building

No. 4A Lang Ha Street, Ba Dinh District, Ha Noi City

Tel. (84-4) 3772 6970 / Fax. (84-4) 3772 6971

Saigon office Unit 1605, 16" Floor, Saigon Riverside Office Center
2A-4A Ton Duc Thang Str, Ben Nghe Ward, District 1, Ho Chi Minh City
Tel. (84-8) 3822 0076/ Fax. (84-4) 3772 6971

Email. dzung.nguyen@dzungsrt.com

11/18/2014

ll Web. www.dzungsrt.com




