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COUNTRIES REPORT ON 2016 RESEARCH 

PROJECT: COMPARATIVE STUDY OF 

‘ARBITRABILITY’ UNDER THE NEW YORK 

CONVENTION – VIETNAM 

5th May, 2016 

Nguyen Manh Dzung & Nguyen Thi Thu Trang 

I. NOTION OF ARBITRABILITY 

(a) Legislation  

1. The arbitral proceedings, the enforcement of arbitration agreement as well 

as the recognition and enforcement of arbitral awards in Vietnam are 

governed by two primary statuses i.e. the 2010 Law on Commercial 

Arbitration No. 54/2010/QH12 (“the LCA”), and Part VI of the 2004 Civil 

Procedure Code No. 24/2004/QH11 (“the CPC”), which was amended in 

2011 by Law No. 65/2011/QH12 on Amendment of the CPC. 

2. Although Vietnam is not officially recognized as one of UNCITRAL Model 

Law Countries, it has acceded to the Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards (“New York Convention”) since 

12th September 1995 with the entry being in force from 11th December 1995. 

At the time of ratification of New York Convention, Vietnam made three 

reservations under the New York Convention, of which, foreign arbitral 

awards are enforceable in Vietnam only when differences arising out of 

legal relationships considered as “commercial” under the national law of 

Vietnam.1 Therefore, the LCA and the CPC were drafted in line with the 

provision of New York Convention and the aforementioned reservations of 

Vietnam. Especially, Article 2 and Article 6 of the LCA provide the subject 

                                                           
1Article 2, Decision no. 453/QD-CTN dated 28 July 1995 of The President of Vietnam.  
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matter capable of settlement by arbitration and the Vietnamese courts’ 

obligation to refuse its jurisdiction where the parties in dispute have an 

arbitration agreement respectively (which are corresponding to Article II.1 

and Article II.3 of New York Convention). Whilst, regarding recognition 

and enforcement of foreign arbitral awards in Vietnam, Article V(2)(a) of 

New York Convention was adopted in Article 370(2)(a) of CPC.  

3. To begin with, pursuant to Article 2 of the LCA, these following types of 

dispute could be settled by arbitration: 

“1. Disputes among parties which arise from commercial activities; 

2. Disputes among parties at least one of whom conducts commercial activities; 

3. Other disputes among parties which are stipulated by law to be settled by 

arbitration.” 

4. This article covers both the subject matter of the arbitration agreement as 

well as the party entered the arbitration agreement. Regarding subject 

matter requirement, the LCA does not provide the definition of “commercial 

activities”. Hence, the notion of “commercial activities” in Vietnamese Law 

on Commerce no. 36/2005/QH11 shall be applied. As such, commercial 

activities mean “activities for the purpose of generating profits, including: sale and 

purchase of goods, provision of services, investment, commercial promotion and 

other activities” This provision broadens the scope of arbitrable disputes 

compared to the former legislation i.e the 2003 Ordinance on commercial 

arbitration (“OCA”) which was replaced by the LCA in 2011. Unlike the 

LCA, the OCA defined the term “commercial disputes” in Article 2.3 of 

OCA as “the performance of one or many trading acts by business people or 

organizations, including goods purchase and sale, service provision; distribution; 

trade representation and agency; consignment; renting and lease; hire purchase; 

construction; consultancy; technology; licensing; investment; financing; banking; 

insurance; exploration and exploitation; transport of goods and passengers by air, 

sea, rail, land, and other commercial acts as prescribed by law.” However, it is 

apparent that this category limited other types of arbitrable disputes such 
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as licensing, joint venture, non-contractual claims and other forms of 

industrial or business cooperation, which are stated in Article 1 of 

UNCITRAL Model Law.2 Whereas, the new Article 2 of the LCA not only 

avoids naming exhausted types of commercial activities but also extends 

the subject matter could be settled by arbitration where one of disputing 

parties conducts commercial activities or where the law allows to do so. 

5. Further, it is disputable whether tort claims could be resolved by arbitration 

or not. As mentioned above, Vietnam declared its reservation that Vietnam 

will “apply the Convention only to differences arising out of legal relationships, 

whether contractual or not, that are considered commercial under the national 

law”. The wording of Article 2 of the LCA also does not require for a 

contractual relationship. In spite of this, Article 2 of Decision no. 453/QD-

CTN dated 28 July 1995 of The President of Vietnam omitted the term 

“whether contractual or not”. Whereas, Article 6053 of the Civil Code no. 

33/2005/QH11 date 14 June 2005 (“Civil Code”) implied that the 

competent authority to decide on disputes related to compensation for 

damages outside contract is the Court or other competent state agencies.  

6. It would be necessary to recall the debate when drafting this Article to 

clarify its scope. At the time of drafting LCA, two versions of this article 

were provided. The first one listed three kinds of disputes could be resolved 

by arbitration. Whereas, the second version clearly provided that 

                                                           
2 Note for Article 1 of UNCITRAL Model Law:  

** The term “commercial” should be given a wide interpretation so as to cover matters arising from all 

relationships of a commercial nature, whether contractual or not. Relationships of a commercial nature 

include, but are not limited to, the following transactions: any trade transaction for the supply or exchange of 

goods or services; distribution agreement; commercial representation or agency; factoring; leasing; 

construction of works; consulting; engineering; licensing; investment; financing; banking; insurance; 

exploitation agreement or concession; joint venture and other forms of industrial or business cooperation; 

carriage of goods or passengers by air, sea, rail or road 

3Article 605-Civil Code- Principles for damage compensation 

3. When the compensation levels are no longer suitable to reality, the persons who suffered from damage or 

the persons who caused the damage may request the Court or other competent state agencies to change the 

compensation levels. 
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contractual and non-contractual claims are arbitrable, except for several 

types of dispute involving in personal identities and property in civil, 

marriage and family, real estate, insolvency, disputes between states, etc. 

Although international experts and many members of drafting committee 

agreed with the second option,4 the National Assembly finally decided that 

currently, in Vietnam, arbitration has not been a popular dispute resolution 

mechanism, the quality and expertise of arbitration institution is still low. 

Besides, the new provision overcame the narrowed provision in the OCA. 

Therefore, the scope of dispute should not be too broad and the first version 

was kept.5 It thus, implies that a tort claim is, pursuant Art.2.1 of the LCA, 

not arbitrable unless otherwise being allowed by a specific law in 

accordance with Art. 2.3 of the LCA. For example, Article 2596 of Maritime 

Code no. 40/2005/QH11 (“Maritime Code”) or Article 1987 of Law on 

Intellectual property no. 50/2005/QH11.  

7. On the other hand, the dispute may be considered as non-arbitrable if it falls 

within the exclusive jurisdiction of Vietnamese laws under Article 411 of 

the CPC.8 There are two opinions on the application of this provision. One 

                                                           
4According to the Yearbook of Conference organized by Maison Du Droit Vietnamo – Française on 24-

25/09/2009, from pages 08 to 14 

5Report on explanation, adoption and amendment of the Draft Law on Commercial Arbitration No. 320 /BC-

UBTVQH12, dated 12th May 2010 of the National Assembly of Vietnam 

6 Article 208 of Maritime Law-Principles for settlement of maritime disputes 

6. Pursuant to the provisions of Clauses 1, 2, 3, 4 and 5 of this Article, the parties involved in a collision may 

reach agreement on their own to determine the degrees of their faults and liabilities for compensation for 

losses resulting from the collision; if they cannot reach such agreement, they may initiate a lawsuit at an 

arbitration or a competent court. 

7 Article 198-Law on Intellectual property-Right to protection by oneself 

1. Intellectual property right holders shall have the right to apply the following measures to protect their 

intellectual property rights: 

d) Initiating a lawsuit at a competent court or an arbitrator to protect their legitimate rights and interests; 

8 Article 411- CPC- Exclusive jurisdiction of Vietnamese courts 

1. The following civil cases involving foreign elements shall fall under the exclusive jurisdiction of Vietnamese 

courts: 

a) Civil cases involving rights to properties being immoveable in the Vietnamese territory; 
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is this article was designed to distinguish the jurisdiction of Vietnamese 

court with foreign courts and foreign arbitration only. Some said that this 

exclusive jurisdiction of Vietnamese courts also used to distinguish the 

jurisdiction of both domestic and foreign arbitration in general. Currently, 

there is no official guidance on this matter.  

8. Secondly, these understandings of arbitrability also apply for the purpose 

of determining the validity of the arbitration agreement in compliance with 

Article 18 of the LCA.9 Accordingly, the arbitration agreement is null and 

void if “the dispute arises in a sector outside the competence of arbitration 

prescribed in Article 2 of this law”. 

                                                           
b) Disputes arising out of transportation contracts where the carriers have their head-offices or branches in 

Vietnam; 

c) The divorce case between a Vietnamese citizen and a foreign citizen or a stateless person if both spouses 

reside, work or live in Vietnam; 

2. The following civil matters involving foreign elements shall fall under the exclusive jurisdiction of 

Vietnamese courts: 

a) Determining a legal event, if this event occurs in the Vietnamese territory; 

b) Declaring that a foreign national or a stateless person has lost his/her civil act capacity or has had restricted 

civil act capacity if he/she resides, works or lives in Vietnam and such declaration relates to the establishment 

of his/her rights and obligations in Vietnam; 

c) Declaring that a foreign national or a stateless person is missing or dead, if he/she is present in Vietnam at 

the time of occurrence of events which constitute grounds for declaring a person missing or dead, and such 

declaration relates to the establishment of his/her rights and obligations in Vietnam; 

d) Requesting by a foreigner a Vietnamese court to declare that a Vietnamese citizen is missing or dead if such 

a declaration relates to the establishment of rights and obligations of that foreigner in Vietnam; 

e) Recognizing that an asset in the Vietnamese territory is derelict or recognizing the current managers quo’s 

ownership over derelict immovables in the Vietnamese territory 

9 Article 18-LCA- Invalid arbitration agreements 

1. The dispute arises in a sector outside the competence of arbitration prescribed in article 2 of this Law. 

2. The person who entered into the arbitration agreement lacked authority as stipulated by law. 

3. The person who entered into the arbitration agreement lacked civil legal capacity pursuant to the Civil 

Code. 

4. The form of the arbitration agreement does not comply with article 16 of this Law. 

5. One of the parties was deceived, threatened or coerced during the process of formulation of the arbitration 

agreement and requests a declaration that the arbitration agreement is void. 

6. The arbitration agreement breaches a prohibition prescribed by law. 
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9. In the context of recognition and enforcement of foreign arbitral awards 

in Vietnam, the Vietnamese courts shall refuse to enforce the foreign arbitral 

awards if “the disputes cannot be resolved by arbitration under Vietnamese 

law”.10 As no further explanation on which disputes could be referred to 

arbitration under CPC, the courts often rely on Article 2 of the LCA to 

consider the arbitrability of the dispute.  

10. Conclusively, the enforcement of arbitration agreement and court’s 

obligation to refer to arbitration when arbitration agreement exists are 

governed by the LCA. Meanwhile, the recognition and enforcement of 

foreign arbitration awards is stimulated in the CPC. Nonetheless, the notion 

of arbitrability under Vietnamese laws is only provided in the LCA. There 

is no distinction in defining the notion for the purposes of Article II (1), of 

Article II (3) and of Article V (2) (a) of New York Convention.  

(b) Subjective arbitrability and objective arbitrability under Vietnamese law 

11. Vietnam follows the traditional concept of arbitrability i.e. objective 

arbitrability which is clearly stipulated in Article 2 of the LCA as mentioned 

above. Additionally, it is widely accepted that the legal prohibitions” (as 

provided in Article 18.6 of the LCA) is also restriction for the objective 

arbitrability of a dispute. It is stated in Article 3.6 of the Resolution 

01/2014/NQ-HDTP dated 20th March 2014 of Council of Judges of The 

Supreme People’s Court (“Resolution 01/2014”) that “The arbitration 

agreement violates legal prohibitions” if it falls within the scope of Article 128 

Civil Code.11 Thus, it appears that the lack of arbitrability could also lead to 

                                                           
10 Article 370.2(a) of CPC 

11 Article 128 of Civil Code- Civil transactions which are invalid due to violation of prohibitory provisions 

of law or contravention of social ethics 

Civil transactions with purposes and contents violating prohibitory provisions of law or contravening social 

ethics shall be invalid. 

Prohibitory provisions of law mean the provisions of law which do not permit subjects to perform certain acts. 

Social ethics are common standards of conduct among people in social life, which are recognized and 

respected by the community. 
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the violation of fundamental principles under Article 370.2(b) of CPC 

(corresponding to Article V(2)(b) of New York Convention).  

12. Meanwhile, it is commented that the provision of Article 2.2 of LCA also 

governs the capacity of a person to be party to an arbitration i.e. subjective 

arbitrability. Accordingly, it excludes the disputes between members of the 

company and the dispute between the board of management of the 

company with its member.12  

13. More crucial, pursuant to the state immunity doctrine, a dispute with the 

Vietnamese government or state agency is party (parties) to an arbitration 

agreement could be considered as non-arbitrable. Indeed, Article 100 of the 

new Civil Code no. 91/2015/QH13 («Civil Code 2015»), which shall come 

into effect as from 01st July 2017 recognized this doctrine by providing that 

the Socialist Republic of Vietnam, central and local state agencies is 

responsible for civil obligation established with foreign government, legal 

person and individuals only when the state immunity is waivered under 

international agreements, civil transaction or clearly stated by the Socialist 

Republic of Vietnam, central and local state agencies. For example, as per 

the dispute resolution clause under bilateral investment treaties (“BIT”) and 

other international agreements concluded by Vietnam. Remarkably, Article 

1413 of Investment Law no. 67/2014/ QH13 dated 26 November 2014 

(“Investment Law”) allows disputes between domestic and foreign 

                                                           
12According to the Yearbook of Conference organized by Maison Du Droit Vietnamo – Française on 24-

25/09/2009, from page 14  

13 Article 14 of Investment Law- Dispute resolution  

[...] 

2. Any dispute as between domestic investors or as between a domestic investor and a State administrative 

body of Vietnam relating to investment activities in the territory of Vietnam shall be resolved at a Vietnamese 

court or arbitration body.  

[...] 

4. Any dispute between a foreign investor and State administrative body of Vietnam relating to investment 

activities in the territory of Vietnam shall be resolved by a Vietnamese court or arbitration body, unless 

otherwise provided in a contract signed between a representative of a competent State body of Vietnam with 

the foreign investor or in an international treaty of which the Socialist Republic of Vietnam is a member. 
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investors and a State administrative body of Vietnam could be settled by 

arbitration. Still, the “commercial activities” requirement must be satisfied 

in this case.14  

14. On the other hand, the capacity of a person to be party to an arbitration is a 

ground to consider the validity of the arbitration agreement in Article 18 of 

the LCA and further explained in Article 3.2 and 3.315 of the Resolution 

01/2014/NQ-HDTP dated 20th March 2014 of Council of Judges of the 

Supreme People’s Court. Accordingly, where “the signatory to an arbitration 

agreement lack authority to sign as provided by law or lacks legal capacity”, the 

arbitration agreement is void and the dispute is non-arbitrable. In 

compliance with Article 86 of Civil Code, an organization only has legal 

capacity to conclude civil transaction in general and arbitration agreement 

in particular if it is a legal person.16 Thus, the private enterprises, the 

                                                           
14According to the Yearbook of Conference organized by Maison Du Droit Vietnamo – Française on 24-

25/09/2009, from page 14 

15Article 3- Resolution 01/2014- Void arbitration agreements as provided in Article 6 and 18 of the LCA 

[...] 

2. “The person who entered into the arbitration agreement lacked authority to sign as provided by law” (as 

provided in Article 18(2) of the LCA) is any signatory who was not a legal representative or not a legally 

authorized representative or was a legally authorized representative but acted beyond his power. 

In principle, an arbitration agreement entered into by a signatory without the authority to sign is invalid. 

Where the arbitration agreement was entered into by a signatory without the authority to sign but during the 

signing and implementing of the arbitration agreement or during the arbitral proceedings, the person with 

the authority to conclude the arbitration agreement has accepted such an agreement or despite knowing, has 

not objected to such agreement, then the arbitration agreement shall not be invalid. 

3. “The signatory to an arbitration agreement lacks legal capacity” (as provided in Article 18(3) of the LCA) is 

any juvenile, any person losing his legal capacity or lacking thereof. In this case, the Court must collect 

evidence to prove that the signatories of the arbitration agreement are without legal capacity and must have 

proof of the date of birth of the signatory or conclusions of competent authorities or Court decision 

determining, declaring that such person has lost legal capacity or been limited any. 

16 Article 100- Civil Code listing types of legal person 

1. State agencies, units of the armed forces; 

2. Political organizations, socio-political organizations; 

3. Economic organizations; 

4. Socio- political and professional organizations; social organizations, socio-professional 

organizations 
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branches, representative offices and business locations will not have legal 

capacity to conclude an arbitration agreement without authorization of the 

company.17 Notably, Article 76 of the new Civil Code 2015 further listed 

non-commercial legal persons, inter alia, state agencies, people’ army, 

political organizations, socio-political organizations; socio-political and 

professional organizations; social organizations, socio-professional 

organizations, social funds and charity funds. 

 

15. To sum up, there is no clear distinction between subjective arbitrability and 

objective arbitrability in Vietnam. Additionally, whilst the notion of 

objective arbitrability in Vietnam is quite clearer owning to the provision in 

Article 2 of the LCA, the scope of subjective arbitrability is still debatable. 

II. ARBITRABILITY AS A REQUIREMENT FOR THE JURISDICTION OF 

THE ARBITRAL TRIBUNAL 

                                                           
5. Social funds, charity funds; 

6. Other organizations which meet all the conditions specified in Article 84 of this Code. 

17 Article 45- Law on enterprises no. 68/2014/QH13- Branches, representative offices, and business locations 

of the enterprise 

1. A branch is a unit dependent on the enterprise and obliged to perform part or all of the enterprise’s 

functions, including representation under authorization. The business lines of the branch must be 

consistent with those of the enterprise. 

2. A representative office is a unit dependent on the enterprise and obliged to represent the 

enterprise’s interests under authorization and protect such interests. 

3. Business location is a place where the enterprise does some particular business activities. 
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16. Under the LCA, the validity of the arbitration agreement shall be 

determined on the ground of Article 5,18 Article 1619 and Article 1820 of the 

LCA. Whereas, the arbitrability were specified in Article 2 of the LCA 

named “Jurisdiction over Dispute Resolution of the Arbitration”. In addition, 

Article 2.1 of the Resolution 01/2014 states that: “Disputes as provided in 

Article 2 of the LCA shall be resolved by arbitration if the parties have an arbitration 

agreement as provided in Article 5 and Article 16 of the LCA [...]”. Thus, it could 

be said that Vietnamese courts consider arbitrability as a requirement for 

the jurisdiction of the arbitral tribunal rather than a requirement for the 

validity of the arbitration agreement. 

17. Subjective arbitrability, in contrast, could be seen as a condition of validity 

of the arbitration agreement under Article 18.2 of the LCA as mentioned in 

paragraph 14 above.  

18. It should be noted that as per the guidance of Article 2.2 of the Resolution 

01/2014, when enrolling an dispute, the Court still have to examine 

whether such dispute is subject to a valid arbitration agreement or not. 

Whereas, arbitrability is a ground to consider the validity of the arbitration 

agreement. Consequently, the role of arbitrability in regard to the 

determination of validity of the arbitration agreement and the jurisdiction 

of the arbitral tribunal is indeed the same.  

                                                           
18 Article 5 of the LCA- Conditions for dispute settlement by arbitration 

1. A dispute shall be settled by arbitration if the parties have an arbitration agreement. An arbitration 

agreement may be made either before or after a dispute arises. 

2. When one of the parties being an individual to an arbitration agreement dies or loses his/her act capacity, 

such arbitration agreement remains valid for his/her heir or representative at law unless otherwise agreed by 

the parties. 

3. When one of the parties being an institution to an arbitration agreement has to terminate its operation, goes 

bankrupt, or is dissolved, consolidated, merged, divided, split up or reorganized, such arbitration agreement 

remains valid for an institution that takes over the rights and obligations of the institution to such arbitration 

agreement, unless otherwise agreed by the parties. 

19 Article 16 of the LCA- Forms of arbitration agreement 

20 Supra. no.10 
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III. APPLICABLE LAW 

(a) Law applicable to assess the arbitrability or non-arbitrability of a dispute 

at the stage of recognizing and enforcing the arbitration agreement and 

referring (or not) the dispute to arbitration 

19. The New York Convention provides for the law of arbitrability only from 

the perspective of enforcement. It requires the enforcing court to look to its 

own law to determine whether the dispute is arbitrable.21 In the context of 

recognizing and enforcing arbitration agreement and referring (or not) the 

dispute to arbitration in Vietnam, in accordance with the provision of 

Article 5.522 of Resolution 01/2014, Vietnamese shall have jurisdiction to 

examine the validity of an arbitration agreement in foreign arbitration if it 

is requested to do so regardless the place of arbitration is inside or outside 

of Vietnam. 23 Also, Article 3.124 of the Resolution 01/2014, which require 

the court to refer to the provision on arbitrability in Article 2 of the LCA. As 

a result, the Vietnamese courts also applied the lex fori (law of the deciding 

court) to assess the arbitrability or non-arbitrability of a dispute. 

                                                           
21Loukas A. Mistelis, Stefan Michael Kroll, Juliann D.M. Lee, Comparative International Commercial Arbitration, 

Kluwer Law International, 2003, p. 189 

22Article 5.5 of Resolution 01/2014-Determining which Court has jurisdiction over arbitration proceedings 

as provided in Article 7 of the LCA 

1. Determining the Court’s jurisdiction over foreign arbitration in Vietnam  

a) When foreign arbitration is conducted to resolve a dispute and there are requests for a Vietnamese Court 

to support its operations, the Vietnamese Court shall have the jurisdiction over the foreign arbitration in 

accordance with the provisions in Points a, b, c, d, dd, and e Article 7(2) of the LCA.  

23As per Article 3.11 of LCA, Foreign arbitration means arbitration established in accordance with foreign 

arbitration law which the parties agree to select to conduct dispute resolution, either inside or outside the 

territory of Vietnam. 

24 Article 3 of Resolution 01/2014- Void arbitration agreements as provided in Article 6 and 18 of the LCA 

A void arbitration agreement is one of the types of agreement defined in Article 18 of the LCA. When 

considering void arbitration agreements in accordance with said Article 18, the following issues should be 

noted: 

1. “The dispute arises in a sector where arbitration is incompetent” (as provided in Article 18(1) of the LCA) 

is any arbitration agreement entered into to resolve the dispute which does not falling within the scope of 

Article 2 of the LCA 
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20. Notably, Civil Procedure Code no. 92/2015/QH13 dated 25th November 

2015 (“new CPC”) issued recently provides new Article 472, which clearly 

states that the court shall not have jurisdiction over the civil cases/ matters 

involving foreign element(s) “if parties have agreement on dispute resolution 

measure in accordance with the civil relations having foreign element and choose 

arbitration... to resolve such case”. Upon the conflict of laws rule under the 

Civil Code 2015, the law applicable to the civil relations involving foreign 

element(s) shall be determined respectively in accordance with (i) 

international convention which Vietnam is a party, (ii) parties’ agreement 

and (iii) the law of the place has the closest connection with such civil 

relations.25 In other words, at the time the new CPC 2015 comes into force 

i.e. 01st July 2016, the applicable law to assess the arbitrability of a dispute 

will be the lex contractus.  

(b) Difference of approach when assessing subjective and objective 

arbitrability 

21. In light of Article V.1.(a) of New York Convention,26 the capacity of a party 

to arbitration will be determined by the law applicable to them, rather than 

lex fori. This approach is also consistent with the provision of Article 407, 

408 of CPC, which provides conflicts of law rules to determine the capacity 

of a foreign party. Accordingly, the legal capacity of foreign legal person 

shall be determined as per the law where they were established. Similarly, 

Article 676 of new Civil Code provides the same rule. Nonetheless, where 

a foreign legal person establishes and/or performs civil transactions in 

Vietnam, the civil legal capacity of such foreign legal person shall be 

                                                           
25 Article 664 of the new CPC 

26 Article V.1(a)- New York Convention 

1. Recognition and enforcement of the award may be refused, at the request of the party against 

whom it is invoked, only if that party furnishes to the competent authority where the recognition and 

enforcement is sought, proof that: 

(a) The parties to the agreement referred to in article II were, under the law applicable to them, under 

some incapacity [...] 
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determined in accordance with the law of the Socialist Republic of 

Vietnam.27 

IV. SUBSTANTIVE CONTENT OF ARBITRABILITY/NON-

ARBITRABILITY UNDER VIETNAMESE LAWS 

(a) Statutory or case law set a general standard for assessing whether a 

dispute is arbitrable or not and (b) a statutory source for arbitrability  

22. As explained above, the arbitrability of a dispute shall be assessed in 

accordance with Article 2 of the LCA. However, to clarify the scope of this 

provision, it is required to refer to other substantive laws. For example, 

commercial law shall be examined when considering where the dispute 

arising from commercial activities; investment law, Maritime Code will be 

referred when considering whether the disputes among parties are 

stipulated by law to be settled by arbitration as per Article 2.3 of the LCA.  

(b) Which disputes are held to be non-arbitrable under the statutory or case 

law of your jurisdiction? 

23. As mentioned in paragraph 7 herein, the disputes falls within the exclusive 

jurisdiction of Vietnamese courts such as civil cases involving rights to 

properties being immoveables in the Vietnamese territory or disputes 

arising out of transportation contracts where the carriers have their head-

offices or branches in Vietnam may be considered as non- arbitrable. In the 

new CPC 2015, the latter however, case was removed28 to be consistent with 

Article 260.1 of Maritime Code. As such, the only case that There is also 

widely accepted in Vietnam that the arbitral tribunal does not have 

jurisdiction over dispute involving in personal identities and property in 

civil, marriage and family, insolvency, criminal matters. The non-arbitrable 

disputes could also be decided upon the exclusion from arbitrable disputes 

under Article 2 of LCA rather than provided by a statutory source.  

                                                           
27 Article 765.2 of Civil Code and 676.3 of new Civil Code 

28 Article 470.1 of the new CPC 2015 
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24. In practice, before the LCA came into force, several recorded cases 

demonstrated that disputes arising from purely civil relations are not 

arbitrable, for example payment of debt. Especially, there is a case where 

the local court decided that construction was not a commercial activity, and 

thus, disputes arising from the construction contract cannot be resolved by 

arbitration. However, the new provision on arbitrable disputes in Article 

2.2 of the LCA fixed this problematic understanding.  
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V. TABLE OF CASES 

Table of cases where arbitrability was addressed in the specific context of the New 

York Convention: 

Case designation NY 

Conventio

n 

Provision 

(II.1; II.3; 

V.2.a) 

Summary of ground 

for objecting to 

arbitrability of the 

dispute 

Arbitrabilit

y objection 

admitted 

Arbitrabil

ity 

objection 

rejected 

Tyco Services 

Singapore PTE 

LTD vs. Leighton 

Contractors VN 

LTD [2003]. 

(Decision no. 

02/PTDS dated 21 

January 2003 of the 

Appellate Court in 

Hochiminh City) 

V.2.a The dispute concerns 

partnership agreement 

between parties in 

1995 involving 

construction plan. At 

that time, Vietnam 

does not have 

Commercial law, thus, 

the determination of 

commercial activities 

may be based on some 

Protocol of Vietnam. 

Neither these 

protocols nor Article 

45 of Law on 

commerce 1997 

provide that 

construction is a 

commercial activity. 

X  
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Accordingly, 

construction is non-

arbitrable.  

Tyco is not a legal 

entity under 

Vietnamese law since 

had not been issued 

with a foreign 

construction 

contractor license by 

the Vietnamese 

Ministry of 

Construction. 

Therefore, it lack of 

capacity to conclude 

the arbitration 

agreement 

Huyndai vs. Nghi 

Tam [2005] 

(Cassation Decision 

no. 02/HDTP-DS 

dated 26 January 

2005 of the Judge 

Council of the 

Supreme People’ 

Court) 

II.1 The dispute concerns 

the payment of debt 

between two 

companies. The first 

instance decision no. 

06/DSST dated 10 

March 2003 of the 

People’ Court of Hanoi 

City found that this is a 

civil relationship 

arising from the 

construction contract 

between parties. 

X  
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Huyndai as the 

defendant also averred 

that after Nghi Tam 

handed over the 

works, parties 

finalized the contract 

and recorded the debt. 

Therefore the right and 

obligation of parties in 

this case is only civil 

relationship regarding 

debt payment, but not 

involving the 

construction contract.  

The Appellate Court in 

Hanoi however, held 

that this is dispute 

arising from 

commercial contract 

and between foreign 

enterprises in its 

Decision no. 

174/DSPT dated 04 

December 2003.  

The Supreme People’ 

Court annulled the 

Appellate Decision 

and upheld the first 

instance decision that 

it is purely civil cases.  
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Yuann Shing 

International vs. 

Vinh Long Hang 

Ltd. Co. [2006] 

(Decision no. 

390/2006/DS-ST 

dated 27 April 2006 

of the People’ Court 

of Hochiminh City) 

 

II.3 The dispute concerns 

the payment of the 

dept during the 

performance of a trust 

agreement. The court 

found that the claim 

for debt payment is 

civil case and thus, 

accepted its 

jurisdiction 

X  

Decision no. 

01/QDST-TTTM 

dated 12 March 

2007 of The people’ 

Court of Hanoi 

II.1 The Plaintiff argued 

that the contract and 

the arbitration 

agreement were 

concluded by the Head 

of the representative 

office of the 

Defendant. Whereas, 

under Vietnamese law, 

the head of 

representative office 

could only act on 

behalf of the company 

if it is authorized to do 

so in writing. 

Therefore, it lack of 

capacity to conclude 

the arbitration 

agreement 

 X 
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Decision no. 

02/2008/QDST-

KDTM dated 20 

May 2008 of the 

People’ Court of 

Hanoi City  

II.1 The dispute concern 

transferring shares 

matter, and thus, it 

cannot be considered 

as commercial 

activities under the 

Law on Commerce. 

The court however, 

found that this can be 

considered as an 

investment dispute 

and thus, it is 

arbitrable 

 X 

(however, 

the arbitral 

award was 

annulled 

on the 

ground 

that the 

arbitration 

agreement 

does not 

exist) 

Decision no. 

86/2012/QDPT-

KDTM dated 20 

February 2012 of 

the Appellate Court 

in Hochiminh City 

V.2(a) The dispute concerns 

the assignment 

agreement related to 

capital contribution in 

form of the right to use 

land. The award 

debtor argued that the 

jurisdiction of 

resolving disputes 

relating to rights to 

real estate assets in the 

territory of Vietnam is 

the exclusive 

jurisdiction of the 

Vietnamese Courts 

X 
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(VIAC) in Vietnam. He has spent over 24 years 

in the settlement of maritime, commercial and 

investment disputes by way of international 

litigation and arbitration in Vietnam and other 

jurisdictions such as Singapore, Hong Kong, 

United Kingdom and France 

As an active member of the Drafting 

Committees on Commercial Arbitration 

Legislation, Mr. Nguyen Manh Dzung 

involved closely in the legislative process of 

the 2010 Law on Commercial Arbitration. 

Since the enactment of the Law, he has directly 
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and regulations for the Supreme People’s 

Court of Vietnam and the Ministry of Justice of 
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UNDP to improve court annexed mediation. 
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Civil Procedure Code for promotion of ADR in 

general and arbitration in particular, including 

the recognition and enforcement regime. 
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chapter in National Arbitration Laws, 2nd 
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COUNTRIES REPORT ON THE PUBLIC POLICY 

EXCEPTION IN NEW YORK CONVENTION– 

VIETNAM 

Nguyen Manh Dzung & Nguyen Thi Thu Trang  

INTRODUCTION 

I. NOTION OF PUBLIC POLICY 

I.1.  In the context of enforcement of foreign arbitral awards  

a. Legislation 

1. Vietnam acceded to the Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards (“New York Convention”) on 12th September 1995 

with the entry being in force from 11th December 1995. New York 

Convention was first implemented in Vietnam through the 1995 Ordinance 

on Recognition and Enforcement of Foreign Arbitral Awards (“the 1995 

Ordinance”) which has since been replaced by the provisions of Part VI of 

the Civil Procedure Code of Vietnam amended in 2011 (the “CPC”) and the 

Law on Enforcement of Civil Judgments amended in 2014 (“LECJ”).  

2. Regarding the exceptions of enforcement of foreign arbitral awards, Article 

16 of the 1995 Ordinance and Article 370 of the CPC adopt the non- 

recognition cases provided by Article V of New York Convention. In 

accordance with Article V.2 (b) of New York Convention, the arbitral 

awards may be refused to be recognized and enforced if “the recognition or 

enforcement of the award would be contrary to the public policy of that country”. 

It was seen as a significant change of New York Convention compared to 

the 1927 Geneva Convention on Execution of Foreign arbitral Awards (“The 

1927 Geneva Convention”), which refers to “the public policy or to the 

principles of the law of the country where the enforcement is sought” as a ground 
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for non-recognition of foreign arbitral awards.29 However, none of these 

conventions provide a definition of “public policy” or “the principles of the 

law” of a country. It leaves open the possibility for enforcement courts to 

apply public policy widely or narrowly, although the drafters of the New 

York Convention preferred a narrow application.30  

3. The relevant provision is stated in Article 16.2(b) of the 1995 Ordinance and 

Article 370.2(b) of the CPC. Nevertheless, both of them use the term “the 

fundamental principles of Vietnamese laws” instead of “public policy”. The 

legislative history of the 1995 Ordinance and the CPC do not clarify the 

reason why Vietnamese law makers decided to replace the ground of 

“public policy” under New York Convention with “the fundamental principles 

of Vietnamese laws”.  

4. It should be noted that the National Assembly of Vietnam recently 

approved the new Civil Procedure Code no. 92/2015/QH13 dated 15th 

November 2015 (the “New 2015 CPC”). The procedure for recognition and 

enforcement of foreign arbitral awards in Part 7 of the New 2015 CPC was 

amended to be more effective and in light with New York Convention. At 

the time of drafting the new CPC, there was a proposal that this term should 

be replaced by “public policy” to be strictly consistent with New York 

Convention. However, the new CPC still keeps this ground. One of the 

reasons given at workshops commenting on the draft of the New CPC and 

the 2015 Civil Code is that the term “public policy” is too vague for judges to 

interpret.31 On the other hand, for the purpose of uniform application, it 

might not be appropriate to introduce new legal concept when other current 

                                                           
29Article 1(e) of the 1927 Geneva Convention  

30A. Sheppard; "Public Policy and the Enforcement of Arbitral Awards", TDM 1 (2004), www.transnational-

dispute-management.com  

31See: Speech 09: some issues regarding the implementation of law on recognition and enforcement of 

judgment, decision of the foreign court decision and foreign arbitral award and law on judicial assistance in 

civil procedures, p. 236, Conference on implementation of civil procedure code in Vung tau, 16-17 Oct, 2014. 

http://www.transnational-dispute-management.com/
http://www.transnational-dispute-management.com/
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Vietnamese regulations only refer to the term “fundamental principles of 

Vietnamese laws”.32  

b. Interpretation  

5. Under Vietnamese laws, there is no definition of the term “fundamental 

principles of Vietnamese laws”. The reference to ‘basic principles’ of 

Vietnamese law would suggest a wider defence, more closely based on 

domestic rather than international standards. A number of “fundamental/ 

basic principles” are stated in each law of Vietnam. For example, Article 4 

of Law no. 54/2010/QH12 on Commercial Arbitration (“LCA”) provides 

five (05) principles for dispute resolution by arbitration. Or Chapter II of 

CPC and Chapter II of Civil Code No. 33/2005/QH 11 also stipulate 

fundamental principles of each law. Indeed, there is an opinion that mere 

breach of Vietnamese law by itself may have amounted to a violation of 

basic principles of Vietnamese law.33  

6. To facilitate the proper application of this ground at Vietnamese courts in 

the context of recognition and enforcement of foreign court judgments and 

foreign arbitral awards, the Research of Institution of Judicial Science of the 

Supreme People’s Court34 tried to explain this term based on the principles 

under Article 3 of Law no 41/2005/QH11 on the Conclusion, Accession to 

and Implementation of Treaties. In particular:  

 Respect for national independence, sovereignty, territorial integrity, 

prohibition of the use of force or threat to use force, non-interference in 

the domestic affairs of each other, equality, mutual benefit and other 

fundamental principles of international law; 

                                                           
32 e.g. Civil Code 2005 (Article 759.3 and 759.4) and Civil Code 2015 (article 666). Article 5.2 of Law on 

Commerce 2005, Article 4 of Investment Law 2014 

33Richard Garnett and Kien Cuong Nguyen, Enforcement of Arbitration Awards in Vietnam, Asian 

International Arbitration Journal, (Kluwer Law International 2006 Volume 2 Issue 2) pp. 143-145 

34Topic no.4-2009 of the Judicial Science of the Supreme People’ Court of Vietnam: Research on recognition 

and enforcement of foreign civil judgments and decisions, foreign arbitral decisions in Vietnam (29/03/2010), 

available at: http://toaan.gov.vn/portal/pls/portal/docs/701340.PDF, p.29, (in Vietnamese only) 

http://toaan.gov.vn/portal/pls/portal/docs/701340.PDF
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 Conformity with the provisions of the Constitution of the Socialist 

Republic of Vietnam; 

 Conformity with national interests, foreign policy of the Socialist 

Republic of Vietnam; 

7. In spite of this, it is not an official interpretation or guidance of the 

Vietnamese Supreme People’s Court. Consequently, the Vietnamese judges 

are not bound by this explanation and could only take it as a reference.  

I.2.  In the context of setting aside of awards 

a. Legislation 

8. The procedure for setting aside a Vietnamese arbitral award was firstly 

governed by the 2003 Ordinance on commercial arbitration (“OCA”). 

Notably, Article 54.2(b) of the OCA stated that the arbitral award shall be 

annulled if it is against the public interests of Socialist Republic of Vietnam. 

Albeit the usage of this term, neither definition nor explanation is provided 

during the time of implementation of the OCA. 

9. The OCA was then replaced by the Law no. 54/2010/QH12 on Commercial 

Arbitration (“LCA”) which has come into effect as from 01st January 2011. 

When drafting the LCA, there are two different opinions being raised. First, 

it is suggested to use the term “fundamental principles of Vietnamese law” 

for the consistency with other laws. The other opinion, which is encouraged 

by foreign experts from UNCITRAL and France, is the “fundamental 

principles of Socialist Republic of Vietnam” should be replaced by “international 

public policy”. 35 This is a popular term in international private law, which 

could be interpreted as fundamental principles of laws recognized by all 

countries. However, this suggestion met a lot of objection on the ground 

that the notion of “public policy” has not existed in Vietnamese law. Finally, 

the LCA applies similar wordings of grounds for recognition and 

                                                           
35According to the Yearbook of Conference organized by Maison Du Droit Vietnamo – Française on 24-

25/09/2009, from pages 20 to 22 
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enforcement of foreign arbitral awards i.e. “The arbitral award is contrary to 

the fundamental principles of the laws of Vietnam”.36  

10. Besides, in light of Article V.2 of New York Convention and the UNCITRAL 

Model Law on International Commercial Arbitration (“UNCITRAL Model 

Law”), the Vietnamese court shall have the responsibility to collect and 

verify evidence themselves in order to decide to set aside or not set aside 

the arbitral award37 i.e. the party against the award shall not bear the 

burden of proof if it invokes this ground.  

11. Further, there are other grounds for annulment of the arbitral award that 

may also lead to the violation of the fundamental principles of the laws of 

Vietnam. Particularly, two provisions often referred to by the opposing 

party under LCA are Article 68.2.b (arbitral proceedings violate parties’ 

agreement or the provision of law)38 and Article 68.2.d (evidence was 

forged, bribery, violation of objectivity and impartiality)39 which are related 

to procedural elements. Remarkably, the ground under Article 68.2.d is an 

additional ground which is different from the exceptions of the recognition 

and enforcement of foreign arbitral awards under CPC. Hence, it is arguable 

whether a foreign arbitral award which is rendered upon forged evidence 

would fall within the violation of fundamental principles of Vietnamese 

laws in the context of recognition and enforcement of foreign arbitration. 

                                                           
36 Article 68.2(b) of LCA 

37 Article 68.3- LCA 

38 Article 68 Grounds for setting aside arbitral award 

2. An arbitral award which falls within any one of the following cases shall be set aside: 

 (b) The composition of the arbitration tribunal was [or] the arbitration proceedings were inconsistent with 

the agreement of the parties or contrary to the provisions of this Law; 

39 Article 68 Grounds for setting aside arbitral award 

2. An arbitral award which falls within any one of the following cases shall be set aside:  

(d) The evidence supplied by the parties on which the arbitration tribunal relied to issue the award was forged; 

[or] an arbitrator received money, assets or some other material benefit from one of the parties in dispute 

which affected the objectivity and impartiality of the arbitral award; 
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On the other hand, regarding substantive elements, the non-arbitrability 

could be considered as the breach of fundamental principles of Vietnamese 

laws in some cases e.g. a party has not operated legally under Vietnamese 

laws or the subject matter of the dispute is not arbitrable. 

b. Interpretation 

12. As mentioned above, at the time the OCA took effect, there is no definition 

of “public interests” in Vietnam. The same applies after the LCA came into 

force. Vietnamese judges often, case by case, rely on their own 

understandings to consider the validity of the arbitral awards.  

13. However, to decrease the number of arbitral awards annulled 

unreasonably, the Supreme People’s Court issued the Resolution 

01/2014/NQ-HDTP dated 20th March 2014 (“Resolution 01/2014”). In 

which Article 14.2.dd created new interpretation of this exception that "the 

arbitral award is contrary to the fundamental principles of the law of Vietnam” 

means that award violates basic principles on conduct, whose effects are 

most overriding in respect of the development and implementation of 

Vietnamese law.40 To clarify this notion, the Supreme People’s Court listed 

some examples including the principle of freedom and freewill to reach an 

agreement in commercial activities as provided in Article 11 of the 

Commercial Law and Article 7 of the Civil Code, coercion, fraud, threat or 

bribery, etc. However, this interpretation is still too broad and unclear in 

the view of local judges.  

I.3. A specific way to apply public policy rules to the enforcement or setting 

aside of arbitral awards 

14. Generally, Vietnamese courts are not allowed to review the substantive 

matter resolved by the arbitral tribunal when considering the recognition 

and enforcement of foreign arbitral awards.41 However, as a matter of court 

                                                           
40Article 14.1.dd of Resolution 01/2014-Grounds to set aside arbitral awards as provided in Article 68 LCA  

41Article 369.4 CPC, Correspondence 246, para.6 
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practice, the Vietnamese courts often consider fundamental principles of 

Vietnamese laws as an exception for this i.e. Vietnamese courts still review 

substantive matters of the case when they examine this ground.  

15. In Resolution 01/2014, the Supreme People’s Court also provides how to 

apply the concept of “fundamental principles of Vietnamese law”. Accordingly, 

when considering an application to set aside an arbitral award, the Court 

must determine that the arbitral award violates one or more fundamental 

principles of the law and that such principle(s) is (are) relevant to the 

dispute resolved by arbitration. 

16. In particular, Vietnamese Courts shall set aside the arbitral award only after 

deciding that 

(i) the award has any content which is contrary to one or more 

fundamental principles of Vietnamese law that were not respected 

by the Tribunal in making the award; for example, principles for 

dispute resolution by arbitration provided in Article 4 of LCA42 

(ii) the award violates the interests of the government, such as 

independence, sovereignty, against the government, support 

terrorism and/or violates the legitimate rights and interests of third party 

or parties.  

Only when the arbitral award meets these two criteria, the court may vacate 

that award on the basis of violation of fundamental principles of 

Vietnamese laws.  

17. Although the new definition rectifies the incorrect understanding of some 

Vietnamese courts that all provisions of law could be “fundamental 

principles”, it is not comprehensive enough since there are still a number of 

“fundamental principles” that can be found in other laws. It is however 

                                                           
42Tuong Duy Luong, Nguyen Van Cuong, Some issues regarding the grounds for setting aside arbitral awards under 

Article 68.2.dd and the application of Article 71 of LCA when considering the annulment of the arbitral award, 

presented at Conference of Implementation of Resolution 01/2014/NQ-HDTP (6-7/4/2015) 
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undeniable that with the new guidance, the Vietnamese court will be more 

prudent when considering whether to vacate an arbitral award on this 

ground. Moreover, since Resolution 01/2014 aims at guiding the 

implementation of some provisions of LCA only, it is uncertain whether 

such interpretation could apply to explain the exceptions under 

enforcement procedure under the CPC or not.43 

I.4. Development in the interpretation and implementation of public policy 

exception in Vietnam 

18. To sum up, the notion of international public policy has not really existed 

in Vietnamese laws. As such, the exception of “the fundamental principles 

of Vietnamese laws” is referred in place of public policy ground in case of 

recognition and enforcement of foreign arbitral awards and setting aside 

domestic awards. In Vietnam, domestic standards will be applied to 

consider whether foreign arbitral awards fall within this ground or not. 

Moreover, since there is no official guidance on how to apply this exception 

in the context of recognition and enforcement of foreign arbitral awards, it 

is Vietnamese judges who have full discretion to interpret this term. In 

practice, the breach of Vietnamese Constitution and the mere violation of 

fundamental principles stated in each Vietnamese law could be considered 

as the violation of fundamental principles of Vietnamese laws. 

19. After the issuance of Resolution 01/2014, it is undeniable that the number 

of cases where the violation of fundamental principles of Vietnam was 

accepted as a ground to set aside/ refuse the recognition and enforcement 

of arbitral awards has extremely decreased. The interpretation and 

implementation of “public policy” ground in the context of not only 

annulment domestic awards but also recognition and enforcement of 

foreign arbitral awards received a lot concerns from the judges, arbitration 

practitioners, scholars and experts in Vietnam.  

                                                           
43Nguyen Manh Dzung & Nguyen Thi Thu Trang, Vietnam in The Asia- Pacific Review 2016, Law Business 

Research, p.98-101 
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20. Additionally, the year 2015 witnessed a lot of important reform of 

legislation in Vietnam, inter alia, the new 2015 CPC and the Civil Code 2015 

were issued. Although these new laws have not used the term “public policy” 

as expected, the law drafting process shows the possibility of replacing the 

exception of “the fundamental principles of Vietnamese laws” with “public 

policy” in the near future. 

21. On the other hand, the Supreme People’s Court with the sponsor of the 

World Bank Group is preparing a bench book for judges regarding 

International Commercial Arbitration. In which, it is expected to clarify the 

content and the scope of “fundamental principles of Vietnamese laws” in 

comparison with the ground of public policy under New York Convention 

and UNCITRAL Model Law. Accordingly, it would assist Vietnamese 

judges in interpret and apply such exception when resolving commercial 

arbitration matters.  

22. It further should be noted that Vietnam has signed Bilateral Investment 

Treaties (“BIT”) with 63 countries and territories, 46 of them are still in 

force.44 Also, Vietnam is member of 11 Free Trade Agreements (“FTA”), 

including the mega regional Trans-Pacific Partnership (“TPP”).45 Therefore, 

for the purpose of attracting foreign investment and ensuring the 

stabilization of legal environment, the harmonization of private laws would 

become a thorny issue for Vietnamese law makers. Vietnam, thus, is 

required to get closer to international standard rather than domestic one. 

The replacement of the vague term “fundamental principles of Vietnamese 

laws” with international public policy in accordance with New York 

Convention is inevitable.  

II. CATALOGUE OF CONCRETE SITUATIONS WHERE ARGUMENTS 

REGARDING VIOLATION OF PUBLIC POLICY WERE ACCEPTED 

                                                           
44Vietnam Bilateral Investment Treaties (BITs)’ (Investment Policy Hub – UNCTAD), available at 

http://investmentpolicyhub.unctad.org/IIA/CountryBits/229> accessed 15 March 2016 

45Available at: http://trungtamwto.vn/fta accessed 15 March 2016 

http://investmentpolicyhub.unctad.org/IIA/CountryBits/229
http://trungtamwto.vn/fta
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II.1.  Toepfer v. Sao Mai [2011] Appellate Court – Supreme People’s Court in 

Hanoi  

The Appellate Court – Supreme People’s Court in Hanoi upheld the first 

instance decision and turned down the petition for recognition and 

enforcement of an arbitral award of the Grain and Feed Trade Association 

(“GAFTA”) set forth by Toepfer as the award was considered as contrary to 

the fundamental principles of Vietnamese laws. The Court reasoned that, 

the damages awarded to Toepfer were not actual and direct. The Court also 

found that Sao Mai should not be held liable for damages as its failure to 

open L/C had been due to force majeure. The GAFTA Award, therefore, was 

contrary to the principles concerning damages under Vietnamese 

commercial law. 

II.2. Enrgo Novus (Moscow) vs. VINATEX [1998], Decision no. 60/KTPT dated 

04/06/1988 of the Appellate Court of the Supreme People’s Court in Hanoi46 

The award creditor i.e. Enrgo Novus submitted the application for 

recognition and enforcement of an arbitral award of the International 

Commercial Arbitration Court at the Russian Federation Chamber of 

Commerce and Industry (“ICAC”) in 1997. The award debtor i.e. VINATEX 

argued that Mr. Nguyen Ba Noi as its representative in Russia did not have 

full capacity and was not authorized to conclude the contract with Enrgo. 

The first instance court accepted VINATEX’s allegation based on two 

grounds. First, “Pursuant to the Regulation on the organization and 

operation of Vietnamese trade representative offices abroad – issued 

together with Decree no. 283/HDBT dated 08/08/1990 of Minister Council; 

pursuant to Article 2.2 of Regulation no. 299/TMDL-XNK dated 

09/04/1992 regarding the conclusion and management of Vinatex 

Contracts- in compliance with Vietnamese laws, Mr. Nguyen Ba Noi did 

                                                           
46 Do Van Dai and Tran Hoang Hai, Collection of Vietnamese Court Decision and Judgment Relating To 

Commercial Arbitration, Labour Publishing House, (In Vietnamese: Tuyển tập các bản án, quyết định của Tòa 

án Việt Nam về trọng tài thương mại, NXB Lao Động), 2010, p. 207-212. 
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not have capacity or was not authorized to conclude the aforementioned 

contract as well as arbitration agreement [...] this is the uniform principle 

recognized by both countries, the contracting parties must be obliged and 

in fact were aware of”. Secondly, since ICAC did not accept the notarized 

documents submitted by VINATEX but requested VINATEX to provide the 

original ones, the court found that “ICAC rendered a decision which 

violates the fundamental principle of Vietnamese laws i.e. rejecting the 

validity of a document notarized by Vietnamese notary public”. The 

Appellate Court in Hanoi upheld such decision of the first instance court 

and refused to enforce the foreign arbitral award under Article 16.1.a and 

16.2.b of the 1995 Ordinance on recognition and enforcement of foreign 

arbitral award in Vietnam.  

II.3. Tyco Services Singapore PTE LTD vs. Leighton Contractors VN LTD [2003] 

Decision no. 02/PTDS dated 21/01/2003 of the Appellate Court in 

Hochiminh47 

The Australian arbitral awards resolving disputes arising from a 

construction contract performed in Vietnam. The arbitrator issued two 

awards in favour of Tyco, who then sought enforcement in Vietnam. While 

the first instance court granted enforcement, the Court of Appeal reversed 

this decision. First, the court found that under Art 8 of the 1989 Ordinance 

on Economic Contracts of Vietnam, the contract was invalid since Tyco, as 

a Singaporean company, had not been issued with a foreign construction 

contractor licence by the Vietnamese Ministry of Construction as required 

by Vietnamese regulations. The second reason was the contract between 

Tyco and Leighton expressly provided that Tyco was not subject to 

Vietnamese tax law. The court said that such a provision ‘negatively 

affected’ the interests of Vietnam by showing a failure on the part of Tyco 

to respect local law. The Appellate Court thus, decided to refuse the 

                                                           
47 Do Van Dai and Tran Hoang Hai, Collection of Vietnamese Court Decision and Judgment Relating To 

Commercial Arbitration, Labour Publishing House, (In Vietnamese: Tuyển tập các bản án, quyết định của Tòa 

án Việt Nam về trọng tài thương mại, NXB Lao Động), 2010, p. 244-252 
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recognition and enforcement of these arbitral awards pursuant to Article 

16.2.b of the 1995 Ordinance.  

II.4. Sudico (Vietnam) vs. STT 260 Architects [2015], Decision no. 

08/2015/QDPT-KDTM dated 12/08/2015 of the High Court in Hanoi 

 Since Sudico violated its obligations under the contract, STT 260 Architects 

initiated the arbitration against Sudico at Singapore International 

Arbitration Centre (“SIAC”) as per parties’ agreement. The applicable law 

is Vietnamese law. The arbitral tribunal rendered the arbitral award to 

resolve the case and an additional arbitral award clarifying the interests 

awarded in favor of STT 260 Architects.  

Sudico is against the enforcement of such awards in Vietnam on the ground 

that the arbitral award failed to respect parties’ agreement which is 

voluntarily concluded between parties in accordance with social morality. 

Sudico averred that the arbitral award is inconsistent with several 

provisions of Vietnamese laws.48 Both the first instance court and the High 

Court in Hanoi (replacing the Appellate Court in Hanoi of the Supreme 

People’s Court) accepted these defenses of Sudico and refused the 

                                                           
48 Sudico’s arguments are as follows: 

- the arbitral award confirmed that STT 260 Architects completed the process of construction 

designing, and thus violated Vietnamese laws on the appraisal of basic design under Article 59 of 

Construction law no. 16/2003/QH11 dated 26/11/2003; Article 1- Law no. 38/2009/QH12 dated 

19/06/2009 amending and supporting a number of articles of the laws concerning capital 

construction investment; Article 10- Decree no. 12/2009/ND-CP on management of investment 

projects on the construction of works; Circular no. 12/2/2009/TT-BXD 

- The award allowed STT 260 Architects entitled the right related to the works for technical design 

where it has not satisfied the precondition for appraisal of basic design. The award hence, violated 

Article 13 of Decree no. 209/2004/ND-CP on quality management of construction works 

- The award relied on the opinion of the Consultant, whereas examination results of the consultant do 

not substitute for investors' evaluation. Thus, it is inconsistent with Vietnamese regulation on the 

position of Consultant under Article 9.3 of Circular 27/2009/TT-BXD guiding a number of 

provisions on quality management of construction works. 
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enforcement of these SIAC awards based on Article 370.2.b. of CPC, in 

particular: 

 The arbitral awards violated the principles of protecting the freedom 

and freewill to agreement in commercial activities pursuant to Article 4 

of Civil Code 2005 and Article 11 of Law on Commerce 2005. 

 Second, the arbitral awards did not apply Vietnamese laws to resolve 

the cases as required under Article 11 of Civil Code.    

II.5.  Ecom Agroindustrial Corp. Ltd (Ecom) v Dong Quang Spinning 

Corporation (Dong Quang) Decision [2014] Appellate Court in Hochiminh 

City no.31/2014/QDPT-KDTM dated 10/06/2014 

The arbitral award was rendered in accordance with the Arbitration Rules 

of the International Cotton Association (“ICA”) in England. The Vietnamese 

award debtor opposed the recognition and enforcement of such award on 

the ground that (i) Dong Quang has not been duly served the arbitral 

notices by the arbitral tribunal pursuant to Article 370.1(c) of CPC (ii) the 

representative of Ecom has no capacity to sign the arbitration agreement in 

accordance with Article 370.1 (a) of CPC. The First Instance Court i.e. The 

People’s Court of Long An province accepted the defence of Dong Quang 

and decided to refuse the recognition and enforcement of foreign arbitral 

pursuant to Article 370.1(c) of CPC since Dong Quang, as the award debtor 

was not duly and properly noticed of the appointment of arbitrators and 

the arbitral proceedings at foreign arbitration.  

The Appellate Court in Hochiminh City resolved the Appeal of Ecom and 

widened the legal grounds to refuse the recognition and enforcement of the 

ICA arbitral award including both Article 370.1(a) of the CPC, regarding the 

signatory capacity of Ecom’s representative, and Article 370.1(c) of current 

CPC regarding the service of documents. Although the Appellate Court did 

not directly refer to Article 370.2(b) of CPC, at page 4 of the Appellate 

Decision, the Court held that: “At the appellate hearing, Ecom did not 

submit its Charter proving who is its representative. Thus, the fact that Mr. 
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President and Mrs. Director of Ecom signed the Application for recognition 

and enforcement of foreign arbitral award in Vietnam is not valid and 

inconsistent with the fundamental principles of Vietnamese laws related to 

representative under Article 73 of Civil Procedure Code.” This explanation 

illustrates the understanding of Vietnamese court about “the fundamental 

principles of Vietnamese laws”. 
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Mr. Nguyen Manh Dzung is a Vietnamese 

qualified lawyer who has mainly specialised in 

all types of international dispute resolution in 

Vietnam including settlement negotiations, 

litigation before economic and civil courts of 

major cities of Vietnam and international 

arbitrations conducted under UNCITRAL, 

ICC, JCAA, SIAC Rules and Arbitration Rules 

of Vietnam International Arbitration Center 

(VIAC) in Vietnam. He has spent over 24 years 

in the settlement of maritime, commercial and 

investment disputes by way of international 

litigation and arbitration in Vietnam and other 

jurisdictions such as Singapore, Hong Kong, 

United Kingdom and France 

As an active member of the Drafting 

Committees on Commercial Arbitration 

Legislation, Mr. Nguyen Manh Dzung 

involved closely in the legislative process of 

the 2010 Law on Commercial Arbitration. 

Since the enactment of the Law, he has directly 

commented on its various guiding bye-laws 

and regulations for the Supreme People’s 

Court of Vietnam and the Ministry of Justice of 

Vietnam. Most recently, Mr. Dzung has been 

appointed as an ADR expert to the Supreme 

People’s Court in a project sponsored by the 

UNDP to improve court annexed mediation. 

Also, he has been officially retained by World 

Bank to act as a local consultant in advising the 

Supreme People’s Court to amend the current 

Civil Procedure Code for promotion of ADR in 

general and arbitration in particular, including 

the recognition and enforcement regime. 

Rotterdam 

Trang obtained her LLM degree in business, 

corporate and maritime law with a focus on 

international arbitration and business law at 

the Erasmus School of Law, Erasmus 

University Rotterdam, the Netherlands. She 

also finished an advanced course on 

arbitration at the Arbitration Academy in 

Paris. She is the co- author of a number of 

publications, namely the Vietnam chapter in 

Getting the Deal Through – Arbitration 2012 

and 2013; the Vietnam chapter in the 

International Handbook on Commercial 

Arbitration of the International Council for 

Commercial Arbitration; and the Vietnam 

chapter in National Arbitration Laws, 2nd 

Edition, by Loukas Mistelis and Laurence 

Shore, Juris Publishing Inc (US). 
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CLASSIFICATION OF ARBITRAL AWARDS 

RECOGNIZED AND ENFORCED IN VIETNAM 

UNDER THE 1958 NEW YORK CONVENTION – 

AUGUST 2016 

(TRAINING WORKSHOP - NEW REGULATIONS IN THE CIVIL 

PROCEDURE CODE 2015 AND NEW YORK CONVENTION 1958 ON 

RECOGNITION AND ENFORCEMENT IN VIETNAM OF FOREIGN 

ARBITRAL AWARDS HELD BY USAID AND VIETNAM SPC – AUGUST 

2016) 

Nguyen Manh Dzung & Nguyen Thi Thu Trang 

GENERAL INTRODUCTION 

One of the most welcomed amendments in the Civil Procedure Code 2015 (CPC) 

compared to the 2004 CPC as amended and supplemented in 2011 is the use of 

term foreign arbitral “awards” in replacement of foreign arbitral “decisions”. As it 

will be further clarified in section II below, the two concepts are completely 

different and only foreign arbitral awards shall be considered for recognition and 

enforcement in the territory of Vietnam by its courts. In addition, in order to have 

a consistent understanding of this term, it is referred in Article 424 of the new Civil 

Procedure Code (“2015 CPC") the definition of “arbitral awards”, “foreign arbitral 

awards” in the 2010 Law on Commercial Arbitration of Vietnam (“LCA”). 

In this connection, the consideration of which awards to be recognized and 

enforced by Vietnamese courts should be based on (i) the 1958 New York 

Convention and the judicial assistance agreements that Vietnam signed; (ii) the 

2015 CPC; and (iii) the LCA. 

The New York Convention with 156 member states was adopted by Vietnam on 

12 September 1995 and entered into force on 11 December 1995 by Decision No. 

453/QD-CTN dated 28 July 1995 of the State President. As stipulated in Article I 
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of the 1958 New York Convention on the recognition and enforcement of foreign 

arbitral awards ("New York Convention"), “This Convention shall apply to the 

recognition and enforcement of arbitral awards made in the territory of a State other than 

the State where the recognition and enforcement of such awards are sought, and arising 

out of differences between persons, whether physical or legal. It shall also apply to arbitral 

awards not considered as domestic awards in the State where their recognition and 

enforcement are sought.”49 

At the same time, Vietnam declared three reservations upon joining the New York 

Convention as recorded in Article 2 of Decision 453/QD-CTN, in particular: 

- The Convention only applies to the recognition and enforcement in 

Vietnam of the foreign arbitral awards rendered in the territory of the 

countries which are member states of this Convention; 

- For foreign arbitral awards rendered in the territory of the countries which 

have not yet signed or acceded to the Convention, the Convention is applied 

in Vietnam in accordance with the principle of reciprocity; 

- The Convention shall only be applied to disputes arising from commercial 

law relations. 

Under the provisions of the New York Convention and commitments of Vietnam, 

Vietnamese courts will only consider applications for recognition and enforcement 

of arbitral awards in Vietnam if such awards are rendered by foreign arbitrations. 

“ARBITRATION” AND OTHER TYPES OF ALTERNATIVE DISPUTE 

RESOLUTION (ADR) 

The New York Convention and Chapter XXXV and XXXVII of the 2015 CPC 

govern only the recognition and enforcement of foreign arbitral awards. Therefore, 

the Court must evaluate and consider whether the dispute is really solved by 

arbitration or by other types of out-of-court resolutions such as mediation; neutral 

evaluation, a Dispute Adjudication Board (DAB)– (which is often specified in 

FIDIC construction contracts), expert determination or technical expertise (e.g. 

                                                           
49Article I.1 of New York Convention.  
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ICC’s Documentary Instruments Dispute Resolution Expertise - DOCDEX)50. If 

such dispute is not resolved by arbitration, the dispute settlement decision is not 

eligible to be considered for recognition and enforcement at Vietnamese courts 

under the provisions of Chapter XXXV and XXXVII of the 2015 CPC. 

Besides, depending on the agreement of the parties, the dispute can be resolved by 

ad-hoc Arbitration or institutional arbitration. In institutional arbitration, the 

parties will reach an agreement on selecting an arbitration center or an institutional 

arbitration organization to supervise the proceedings in accordance with the 

principles of arbitral proceedings of such center or organization such as 

International Court of Arbitration of the International Chamber of Commerce 

(ICC), Singapore International Arbitration Centre (SIAC), the International Cotton 

Association (ICA), the Grain and Feed Trade Association (GAFTA). In ad-hoc 

arbitration, the parties will reach an agreement on all matters relating to the 

arbitral proceedings such as the constitution of the arbitral tribunal to resolve the 

dispute, the applicable law and the rules governing methods of conducting arbitral 

proceedings. In fact, parties in ad-hoc arbitration often choose UNCITRAL model 

rules on arbitration to govern the arbitral proceedings.  

In addition, currently a number of arbitration organizations such as ICC, SIAC 

have provided the support service of appointing arbitrators for the parties in ad-

hoc arbitration. Accordingly, such parties may agree to have the arbitration center 

to appoint a suitable arbitrator on their behalf to resolve the dispute. Otherwise, 

the parties may resort to a competent national court (normally a court of the 

country of the seat of arbitration) for supports. Awards whether issued by ad-hoc 

or institutional Arbitral Tribunals are arbitral awards. 

DISCRIMINATION OF ARBITRAL “DECISIONS” AND ARBITRAL 

“AWARDS” 

1. Arbitral awards under the provisions of the 1958New York Convention 

                                                           
50More information on this mechanism can be found in “Arbitration and ADRs: How to settle international 

business disputes?” UNCITAD/WTO, Geneva: ITC, 2001, p. 67-76. (Vietnamese version is available).  
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In the process of settling the dispute, the Arbitral Tribunal may issue a lot of 

decisions, however, not all decisions issued by the Arbitral Tribunal are 

considered arbitral "awards". Although it is not defined in New York Convention 

what an "arbitral award" is but according to the Guidelines of UNCITRAL 

Secretariat on New York Convention (UNCITRAL Guidelines), only the final and 

biding decisions made by arbitrators to settle the whole or a number of issues of 

the dispute, including the issue of jurisdiction shall be considered "arbitral 

awards".51 

It should also be noted that in some arbitration cases, the Arbitral Tribunal may 

issue partial awards as the final decisions to settle one or more separate parts of 

the dispute. In other words, partial awards are considered final awards for the 

issues considered in such awards.52 As it has been clearly identified in the 

UNCITRAL Guidelines, "the arbitral award is final not because it terminates the 

arbitral proceedings or the mandates of Arbitral Tribunal but because it is the final 

decision to resolve the dispute submitted to arbitration". 53 

For easy reference by national courts, in the ICCA Guide to the interpretation of 

the 1958 New York Convention: Handbook for Judges ("ICCA's Guide") listed 

arbitral decisions to be considered as arbitral awards: 

- Final awards, i.e., awards that put an end to the arbitration. An award 

dealing with all the claims on the merits is a final award. So is an award 

denying the tribunal’s jurisdiction over the dispute submitted to it; 

- Partial awards, i.e., awards that give a final decision on part of the claims 

and leave the remaining claims for a subsequent phase of the arbitration 

proceedings. An award dealing with the claim for extra costs in a 

                                                           
51Guidelines of UNCITRAL Secretariat, see more at: 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=617&opac_view=-1 

52UN Conference on trade and development, p.7, see more at: 

http://unctad.org/en/Docs/edmmisc232add41_en.pdf 

53 Drummond Ltd. v. Instituto Nacional de Concesiones – INCO et al., Supreme Court of Justice, Colombia, 

19 December 2011 and 3 May 2012, XXXVII Y.B. COM. ARB. 205 (2012).  

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=617&opac_view=-1
http://unctad.org/en/Docs/edmmisc232add41_en.pdf
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construction arbitration and leaving claims for damages for defects and 

delay for a later phase of the proceedings is a partial award; 

- Preliminary awards, sometimes also called interlocutory or interim awards, 

i.e., awards that decide a preliminary issue necessary to dispose of the 

parties’ claims, such as a decision on whether a claim is time-barred, on 

what law governs the merits, or on whether there is liability; 

- Awards on costs, i.e., awards determining the amount and allocation of the 

arbitration costs; 

- Consent awards, i.e., awards recording the parties’ amicable settlement of 

the dispute. 

An award issued by default, i.e., without the participation of one of the parties, 

also qualifies as an award to the extent it falls within one of the categories listed 

above. 

By contrast, the following decisions are generally not deemed awards: 

- Procedural orders, i.e., decisions that merely organize the proceedings; 

- Decisions on provisional or interim measures. Because they are only issued 

for the duration of the arbitration and can be reopened during that time, 

provisional measures are not awards. 

Thus, in order to determine whether an arbitration decision is deemed an arbitral 

award or not, the Court must consider whether such decision is the “final” decision 

on an issue and has the “binding” effect to the parties or not and should not just 

base on the name given by the Arbitral Tribunal to the decision. 

2. Arbitral awards under the law of Vietnam 

It is clearly stipulated in Article 424.2 of the CPC 2015 that: 

"2. Foreign arbitral award specified in clause 1 of this Article shall be considered 

being recognized and enforced in Vietnam shall be the final ones of the arbitral tribunal 

that resolve all the contents of the dispute, finish the arbitral procedures and are 

effective”. 
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This regulation is fully compatible with the concept of "arbitral award" in Article 

3.10 of the Law on Commercial Arbitration (LCA).54 However, this interpretation 

is not really consistent with the spirit of the New York Convention as it sets two 

additional criteria for an arbitral decision to be considered as an arbitral award 

including (i) such decision shall settle the entire dispute and (ii) terminating the 

arbitral proceedings. Accordingly, partial and preliminary awards may not be 

recognized and enforced in Vietnam unless they are recorded in the final award 

by the Arbitral Tribunal. 

In fact, an award creditor normally will conduct the proceedings to request the 

recognition and enforcement of the arbitral award after the final award is issued 

and the arbitration proceedings are terminated. Therefore, unless it is decided 

otherwise in the final award, the partial and preliminary decisions are also 

considered as parts of the final award and are considered to be recognized and 

enforced in Vietnam. 

FOREIGN ARBITRAL AWARDS 

1. Foreign arbitral awards under the New York Convention  

As stipulated in Article I.1 of the New York Convention, an arbitral award shall be 

deemed a foreign arbitral award if it falls into either of the following cases: 

i. The arbitral awards are made in the territory of a State other than the State where 

the recognition and enforcement of such awards are sought; 

ii. The arbitral awards are not considered as domestic awards in the State where their 

recognition and enforcement are sought. 

Under the provisions of the Convention in New York, the key factor based on 

which the "nationality" of an arbitral award is determined is the place where such 

arbitral award is made. Also, depending on the laws of each country, an arbitral 

                                                           
54 Article 3.10 - LCA 

Arbitral awards are the decisions of the Arbitration Tribunal settling the entire dispute and terminating the 

arbitral proceedings.  
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award which is made in such country can still be considered as a foreign arbitral 

award.55 

For example, in some countries such as Australia, Brazil, Cameroon, UK, 

Germany, Luxembourg, the Netherlands and Spain, the only criteria to consider 

whether an award is a foreign award governed by the New York Convention or 

not is the fact that such award is made in a different state other than the state where 

the recognition and enforcement of such award is requested. 

In India, at the beginning, the Supreme Court of India ruled that an award made 

outside the territory of India under the Indian Procedural Act is a domestic award 

and not a foreign arbitral award under the New York Convention. Recently, 

however, the Supreme Court of India has changed its opinion and noted that 

Indian Courts will only have the jurisdiction to consider the awards made in the 

territory of another state when such award is sought to be enforced in India.56 

In China, the Court concludes that an award is governed by the New York 

Convention if it is issued by the Arbitral Tribunal of a foreign arbitration center. 

For example, in one case, the Chinese Court decided that an award made in Paris 

is governed by the New York Convention as such award is issued by an Arbitral 

Tribunal of the International Chamber of Commerce (ICC). In another case, the 

Chinese Court also decided that an award made in Mongolia will have to be 

recognized and enforced under procedures of the New York Convention because 

it is issued by an arbitration institution in Mongolia. Moreover, the Chinese Court 

also noted that the ad-hoc arbitral awards can be enforced under the New York 

Convention if the arbitration venue is outside the territory of China.57 

2. Foreign arbitral awards under the laws of Vietnam 

                                                           
55 UNCITRAL Guide, Article I, see at 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=617&opac_view=-1 

56 UNCITRAL Guide, Article I, see at: 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=617&opac_view=-1 

57 UNCITRAL Guide, Article I, see at: 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=617&opac_view=-1 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=617&opac_view=-1
http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=617&opac_view=-1
http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=617&opac_view=-1
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Meanwhile, in accordance with Article 3.11 of the LCA, "Foreign arbitration means 

arbitration established in accordance with foreign arbitration law which the parties 

agree to select to conduct dispute resolution, either inside or outside the territory 

of Vietnam". 

Thus, the definition of a foreign arbitral award under the law of Vietnam is not 

based on the place where such award is made to determine the nationality of the 

award but otherwise based on the determination of whether the Arbitration 

settling the dispute is a foreign Arbitration or not. In other words, this definition 

falls into the second circumstance of the New York Convention, applied to “the 

arbitral awards which are not considered as domestic awards”. It means that even 

though an arbitral award is made in Vietnam, it shall not be considered as a 

domestic arbitral award but a foreign arbitral award and must follow the 

procedures for the recognition and enforcement in accordance with the CPC to be 

enforced in Vietnam. 

In order to explain the definition of a foreign arbitration, Article 424.3 refers to the 

regulation stipulated in Article 3.11 of the LCA, according to which "Foreign 

arbitration means arbitration established in accordance with foreign arbitration 

law which the parties agree to select to conduct dispute resolution, either inside or 

outside the territory of Vietnam". Article 424.3 also refers to the interpretation of a 

foreign arbitration in Article 3.12 of the LCA58.  

It is noticeable that the term "foreign arbitration" is used in the LCA in two ways: 

i. As the foreign arbitration center selected by the parties to resolve the 

dispute in case of institutional arbitration; 

ii. As the Arbitral Tribunal established under the foreign law selected by 

the parties to resolve the dispute in case of ad-hoc arbitration. 

                                                           
58Article 3.12 of the LCA: 

[...] Foreign arbitral award means an award rendered by foreign arbitration either inside or outside the 

territory of Vietnam in order to resolve a dispute as agreed by the parties. 
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Thus, when determining the nationality of an award, the Court of Vietnam will 

apply two different criteria for the two respective types of institutional and ad-hoc 

arbitration. This method of interpretation in Vietnam has many similarities with 

that of China as described above. 

Although this interpretation is consistent with the practical application of the law 

of Vietnam so far59, however, such regulation is contrary to the first reservation of 

Vietnam upon joining the New York Convention under Article I(3) of the 

Convention, according to which, “any State shall apply the Convention to the 

recognition and enforcement of awards made only in the territory of another 

Contracting State[...]”.Thus, when ratifying the New York Convention, Vietnam 

adopted the definition of "foreign arbitral decisions" under the first circumstance, not 

the second. But when provisions of the Convention are introduced into the 

domestic laws, the definition of "foreign arbitral decisions" under the CPC and LCA 

is adopted under the second way of interpretation. 

Moreover, in practice, international arbitration laws of many countries in the 

world also provide awards made in the territory of such countries are domestic 

awards. The second circumstance (in which the arbitral awards are not considered 

as domestic awards) has become a non-applicable regulation (a dead regulation) 

since in practice, there has never been a case where exists an agreement in which 

an arbitral decision is governed by an arbitration law other than the arbitration 

law of the state where such award is made60.  

Therefore, this way of understanding is inadequate and conflicts with provisions 

of the law of Vietnam and international arbitration law. By adopting this 

definition, Vietnam has accidently neutralized the meaning of agreements on seat 

of arbitration which is related to the jurisdiction of the Court where arbitral 

proceedings are conducted and the nationality of the arbitral award. Furthermore, 

                                                           
59Decision No.01/CNTTNN dated 14 April 2005 of the People’s Court of Hanoi; Decision 142/2005/QDPT 

dated 12 July 2005 of the SPC Court of Appeal in Hanoi; Decision No.211/QD-KCNQDTT-ST dated 01 August 

2005 of the People’s Court of Ho Chi Minh City. 

60 Albert Jan van den Berg, New York Convention1958, Kluwer Law International, p.404 
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this regulation also makes it more difficult for the Courts of Vietnam to determine 

whether an award is the arbitral award or not. Therefore, the definition of foreign 

arbitral awards should be revised to be compatible with provisions of the New 

York Convention and the commitments of Vietnam as a member state to the 

Convention. 

INVESTMENT ARBITRAL AWARDS  

According to the latest statistics of UNCITRAL, Vietnam has participated in many 

international agreements and treaties, including 64 Bilateral Investment Treaties 

(BIT), 11 Free Trade Agreements (FTA) and recently, the Trans-Pacific Partnership 

(TPP). The negotiation process of EU-Vietnam Free Trade Agreement (EVFTA) has 

just ended. It is noteworthy that the dispute settlement mechanism in such 

agreements refers to the arbitration such as the ad-hoc arbitration under the 

UNCITRAL Model Arbitration Rules, or Investment Arbitration under the 

1965vWashington Convention (ICSID). Since Vietnam has not joined the ICSID 

Convention, investment disputes under these agreements will usually be resolved 

by ad-hoc arbitration under the UNCITRAL Model Arbitration Rules. Investment 

dispute awards made by ad-hoc Arbitral Tribunals shall be recognized and 

enforced in Vietnam under the 1958 New York Convention. 

For example, under the TPP, the arbitral tribunal shall issue binding awards to the 

parties if such awards are not reviewed or set aside in accordance with provisions 

of the ICSID Convention, the ICSID Additional Facilities or UNCITRAL Model 

Arbitration Rules.61. Since Vietnam has not joined the Convention, the investment 

arbitral awards issued under the TPP can only be enforced in Vietnam under the 

New York Convention and must undergo the procedure for recognition and 

enforcement stipulated in Chapter XXXV and XXXVII of the 2015 CPC. 

Similarly, EVFTA also has its own dispute settlement mechanism by arbitration 

through its Investment Court. Decisions of the Investment Court resolving 

disputes between an investor and the recipient government can be appealed and 

                                                           
61 Article 9.19.4 of the TPP 
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shall be reviewed by the Board of Appeal. Decisions of the Board of Appeal shall 

be the final and binding. One of the major differences of the EVFTA mechanism 

for investment dispute resolution compared to other agreements is that the final 

EVFTA awards shall be recognized and enforced in the territory of its member 

states as the final judgments of the local courts without having to undergo the 

procedures for recognition and enforcement as that for common foreign arbitral 

awards and foreign court decisions.62 

For Vietnam, according to Article 31.3 and 4, Part 3, Chapter 8 of the EVFTA, 

decisions issued by the EVFTA Investment Courts shall still have to undergo the 

procedure for recognition and enforcement under the New York Convention 1958 

for the first five years. When this 5-year term expires, the regulation of effect of the 

EVFTA Investment Court decisions shall be applied. Accordingly, such decisions 

shall be automatically recognized and enforced in Vietnam Nam as the final 

judgments having their legal effects without having to be recognized and enforced 

by the Court of Vietnam as currently. 

Upon receiving an application for recognition and enforcement of foreign arbitral 

awards in Vietnam, and the Court should carefully consider whether the decision 

sought to be recognized and enforced is a foreign arbitral award in the spirit of the 

New York Convention or not, or if there are other mechanisms to enforce such 

arbitral award or not, to find a proper and accurate way of dealing with the 

application in accordance with the civil procedural law. 

AUTHORS 

                                                           
62Article 31.2 of the EVFTA 
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commented on its various guiding bye-laws 

and regulations for the Supreme People’s 

Court of Vietnam and the Ministry of Justice of 

Vietnam. Most recently, Mr. Dzung has been 

appointed as an ADR expert to the Supreme 

People’s Court in a project sponsored by the 

UNDP to improve court annexed mediation. 

Also, he has been officially retained by World 

Bank to act as a local consultant in advising the 

Supreme People’s Court to amend the current 

Civil Procedure Code for promotion of ADR in 

general and arbitration in particular, including 

the recognition and enforcement regime. 
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PROVISIONS OF THE NEW CIVIL PROCEDURE 

CODE RELATED TO THE STAGE OF 

ACCEPTANCE OF APPLICATIONS – AUGUST 

2016 

(TRAINING WORKSHOP - NEW REGULATIONS IN THE CIVIL 

PROCEDURE CODE 2015 AND NEW YORK CONVENTION 1958 ON 

RECOGNITION AND ENFORCEMENT IN VIETNAM OF FOREIGN 

ARBITRAL AWARDS HELD BY USAID AND VIETNAM SPC – AUGUST 

2016) 

Nguyen Manh Dzung & Nguyen Thi Thu Trang 

The Civil Procedure Code No.92/2015/QH13 dated 25/11/2015 (“CPC 2015”) 

took effect on 01/07/2016 and replaced the Civil Procedure Code 

No.24/2004/QH11 which was amended and supplemented by the Law 

No.65/2011/QH12 (“CPC 2004"). In particular, provisions in Chapter XXXV and 

Chapter XXXVII of the CPC 2015 concerning the procedure for recognition and 

enforcement of foreign arbitral awards in Vietnam introduce significant changes 

compared to the CPC 2004. Such provisions have been revised to be more 

appropriate and compatible with provisions of the 1958 New York Convention on 

the recognition and enforcement of foreign arbitral awards ("New York 

Convention"). Among these provisions, the Courts should pay attention to a 

number of new regulations related to the stage of acceptance of applications and 

preparation for the settlement of requests for recognition and enforcement of 

foreign arbitral awards in Vietnam. 

On the other hand, the procedure related to the recognition and enforcement of 

foreign arbitral awards in Vietnam have been specified in Part 7 of the CPC 2015, 

separately from Part 6 which is on the procedure for settlement of civil matters. 

Such formulation proves that the procedure for the recognition and enforcement 
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of foreign arbitral awards in Vietnam is a special procedure and also prevent the 

Court of Vietnam from applying general provisions on procedure for resolving 

civil matters in resolving requests for the recognition and enforcement of foreign 

arbitral awards. Therefore, if there is no specific provision in Chapter XXXV and 

XXXVII of the CPC regulating a number of issues in such requests, the Court shall 

not arbitrarily apply other general provisions of the CPC but otherwise has to base 

on and interpret in the spirit of the New York Convention in its adjudication. 

AGENCY RECEIVING THE APPLICATION REQUESTING FOR THE 

RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS 

1. Arbitral awards to be directly submitted to the competent Court 

Under Article 364 of the CPC 2004, the agency receiving application for recognition 

and enforcement of foreign arbitral awards is the Ministry of Justice of Vietnam. 

However, aiming at strengthening the judicial supervision of the Supreme Court 

as well as shortening the time for settling such requests, it is allowed under Article 

451 of the CPC 2015 that "Within 03 years from the date of effect of foreign arbitral 

awards, the person seeking the enforcement, person having related rights and obligations, 

or their legal representative has the right to submit an application to the Ministry of Justice 

of Vietnam in accordance with provisions of treaties to which the Socialist Republic of 

Vietnam is a state party, or to a competent Court of Vietnam in accordance with the 

provisions of this Code in case where international treaties which the Socialist Republic of 

Vietnam is a state party have no provision or there is no relevant international treaty to 

ask the Court to recognize and enforce such award in Vietnam." Accordingly, the party 

seeking enforcement can directly submit the application for recognition and 

enforcement to the competent Court except in cases where international treaties to 

which Vietnam is a member have different provisions or explicitly state the 

receiving agency to be the Ministry of Justice63. For example, the Agreement on 

mutual legal assistance in civil and criminal matters between Vietnam and China 

signed on 19/10/1998 stipulates that: 

                                                           
63 See more at the List of mutual legal assistance agreements signed by Vietnam that include the provision on 

recognition and enforcement of foreign arbitral awards. 
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QUOTATION 

“Article 4. Contact point:  

1. When requesting and implementing mutual legal assistance, the Contracting 

Parties shall contact each other through their central agencies, unless otherwise 

provided by this Agreement. 

2. Central Agencies referred to in clause 1 of Article 1 of this Agreement, for the 

Socialist Republic of Vietnam, is the Ministry of Justice and the Supreme 

People's Procuracy of the Socialist Republic of Vietnam. 

Article 21. Recognition and enforcement of arbitral decisions 

One Contracting Party shall recognize and enforce the arbitral decisions made in 

the territory of the other Contracting Party in line with the Convention on the 

recognition and enforcement of foreign arbitral awards singed in New York on 10 

June 1958.” 

END OF QUOTATION  

Accordingly, under this provision of the Mutual Legal Assistance Agreement 

between Vietnam and China, it can be understood that the application for 

recognition and enforcement of Chinese arbitral awards shall be submitted to the 

Ministry of Justice Vietnam, which is the central agency mandated to receive 

requests and implement the mutual legal assistance. Similarly, the Mutual Legal 

Assistance Agreement in civil matters signed on 24/2/1999 between Vietnam and 

France also explicitly stipulates in Article 2 that "the Ministry of Justice of the two 

Contracting States shall be the central agency mandated to fully implement the obligations 

specified in this Agreement”. In that connection, French arbitral awards shall also be 

transferred to the Ministry of Justice. 

Meanwhile, in case where there are mutual legal assistance agreements but such 

bilateral agreements contain no provision on the recognition and enforcement of 

foreign arbitral awards, the party seeking enforcement may submit the application 

for recognition and enforcement of arbitral awards at the competent Court, for 

example the case of Cuba and Hungary. 
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Regarding to awards of Singapore or Hong Kong arbitration, since these countries 

have not yet had mutual legal assistance agreements in civil matters with Vietnam, 

applications requesting for recognition and enforcement of awards of these 

countries will be sent to competent Courts in accordance with provisions of the 

law of Vietnam. 

Therefore, when receiving requests for recognition and enforcement of foreign 

arbitral awards, the Court of Vietnam need to check whether between Vietnam 

and the country where the award was made, there is a mutual legal assistance 

agreement stipulating the question of recognition and enforcement of foreign 

arbitral awards or not. Where there has been a mutual legal assistance agreement, 

it must be considered whether such agreement stipulates the receiving agency is 

the Ministry of Justice or any other agencies or not. Where there is neither relevant 

provision nor mutual legal assistance agreement, applications requesting for 

recognition and enforcement can absolutely submitted directly at the competent 

Courts. Aiming at creating more favourable conditions for local Courts in settling 

such applications, the Court and Ministry of Justice should have joint documents 

to provide accurate and consistent guidance on this issue. 

2. The Court with jurisdiction to receive requests 

In case where the party seeking enforcement directly submits the application 

requesting for recognition and enforcement of foreign arbitral awards at the Court, 

the next question raised is which Court shall have the jurisdiction to receive such 

request. 

Requests for recognition and enforcement of foreign arbitral awards in Vietnam 

are requests in the area of commerce and business, which are under the jurisdiction 

of the Court as stipulated in Article 31.5 of the CPC 201564. Therefore, in accordance 

                                                           
64Article 31. Requests in the area of commerce, business under the jurisdiction of the Court 

5. Requests for recognition and enforcement of business, commercial awards of foreign arbitrations in 

Vietnam 
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with Article 37.1(b)65 and Article 38.366 of the CPC 2015, the Economic Court of the 

Provincial People’s Court shall have jurisdiction to resolve requests for recognition 

and enforcement of foreign arbitral awards. 

Thus, the Court having territorial jurisdiction to resolve applications for 

recognition and enforcement of foreign arbitral awards in accordance with the law 

of Vietnam shall include: 

(i) The Provincial People's Court where the party against whom foreign 

arbitral award is to be enforced resides, works if such party are individuals; 

or 

(ii) The provincial People's Court where the party against whom foreign 

arbitral award is to be enforced has its headquarter if such party are 

agencies and organizations; or 

(iii) The Provincial People's Court where there are properties involved in 

the enforcement of foreign arbitral awards.67 

In case where after having accepted the application, the Court finds that such 

request for recognition and enforcement of foreign arbitral awards in Vietnam is 

under the jurisdiction of another Court of Vietnam, the Court having accepted the 

application shall issue a decision to transfer the application to the competent Court 

                                                           
65Article 37. Jurisdiction of the provincial People’s Court 

1. The Provincial People's Court has jurisdiction to resolve the following cases under first instance 

procedures: 

b) Requests in civil, marriage and family, business, trade, labour area stipulated in Article 27, 29, 31 and 33 

of this Code, except for requests falling under jurisdiction of the district People's Court specified in Article 

35.2 and 4 of this Code; 

66Article 38. Jurisdiction of specialized courts of the provincial People’s Court 

3. The Economic Court of the provincial People’s Court has jurisdiction to: 

a) Settle under first instance procedures business, commercial disputes, requests which fall under 

jurisdiction of the provincial People's Court stipulated in Article 37 of this Code; 

b) Settle under appellate procedures cases in which business, commercial judgments, decisions of the 

district People’s Court which have not yet taken effect but are appealed, protested in accordance with the 

provisions of this Code. 

67Article 39.2 (e) CPC 2015. 
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and has the application deleted from the registration book. Such decision must be 

sent immediately to the Procuracy of the same level and the litigants so the latter 

can exercise the right to appeal, protest against this decision within 03 working 

days from the date of receipt in accordance with Article 456 of the CPC 2015. 

APPLICATIONS AND PROCEDURES FOR ACCEPTING APPLICATIONS 

FOR RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL 

AWARDS 

The receipt of applications for recognition and enforcement of foreign arbitral 

awards, as well as the issuance of decision for accepting applications shall be 

conducted by the Court office for registration and acceptance of applications. 

However, it should be noted that the application for recognition and enforcement 

in Vietnam is different from regular applications in an ordinary civil case/matter. 

Firstly, it is specified in Article IV of the New York Convention that: "In order to 

achieve the recognition and enforcement of an arbitral award as mentioned in the 

preceding article, the party requesting for recognition and enforcement, upon submitting 

the application, has to provide: 

(i) The original validated arbitral award or a notarized copy of the arbitral award; and 

(ii) The original arbitration agreement specified under Article II or a notarized copy of 

such arbitration agreement”. 

This provision has been domesticated in Article 452 and 453 of the CPC 2015. 

Accordingly, the party requesting for recognition and enforcement of foreign 

arbitral award is only obliged to provide evidences for the existence of an 

arbitration award on the basis of an arbitration clause to prove their claim is well-

grounded. Once the claimant has submitted to the competent authority two 

documents including: (i) the arbitration agreement and (ii) the arbitration award, 

such party has completed its burden of proof for the request for recognition and 

enforcement under the New York Convention. 

Thus, the first difference between such applications with regular civil claims is the 

content of the claim and its attached documents, evidences. While under the 
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provisions of Article 363 of the CPC 2015,68the claim for regular civil matters must 

include 7 categories of information, attached documents and evidences proving 

the legitimate interests and rights of the claimant violated, the application for 

recognition and enforcement, under the provisions of Article 452 of the CPC, only 

need to include the following 3 categories of information: 

- Full name, place of residence or workplace of the party seeking enforcement, 

their legal representative in Vietnam; where such party is an organization or 

agency, its full name and headquarter address; 

- Full name, place of residence or workplace of the party against whom 

enforcement is sought; where such party is an organization or agency, its full 

name and headquarter address; 

- Where such party is an individual without residence place or workplace in 

Vietnam, or an organization, agency without headquarter in Vietnam, the 

application must explicitly specify the address where there are properties and 

types of properties related to the enforcement of foreign arbitral awards in 

Vietnam; 

- Requests of the party seeking enforcement. 

                                                           
68Article 362. Civil matter claim to the Court  

 [….] 

2. The claim must include the following information: 

a) Date of the claim; 

b) Name of the Court having jurisdiction to decide the civil matter; 

c) Name, address, telephone, fax, email (if available) of the applicant; 

d) Specific issues requested to be decided by the Court and reasons, purposes of and grounds for requesting 

the Court to decide such civil matter; 

đ) Name, address of persons related to the settlement of such civil matter (if any); 

e) Other information that the applicant finds necessary for the settlement of the claim; 

g) Where the applicant is an individual, the claim must be signed or fingerprinted, where the applicant is an 

agency, organization, its legal representative must sign and stamp the claim at the end of such claim; where 

the applicant is an enterprise, the use of the stamp shall be governed by the Enterprise Law. 

3. Attached to the claim, the applicant must send documents, evidences to prove that the claim is legal and 

well-grounded. 
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Regarding the format of the claim, Article 452.2 only requires the claim to be 

translated into Vietnamese, legally notarized, validated without stipulating 

specific provisions on the format of the claim as specified in Article 362.2(g) of the 

CPC 2015, for example the claim must be signed and stamped by the agency, 

organization, etc. 

It should be noted that regulations of the civil law and business law of foreign 

agencies and organizations have many differences compared to that of Vietnam. 

Specifically, enterprises can have multiple legal representatives. Also, regulations 

on the management of the stamp of agencies, organizations; the value of business 

licenses are different from the law of Vietnam. Therefore, it shall be bureaucratic, 

costly and not consistent with the spirit of New York Convention as well as 

Vietnam’s commitment upon joining the Convention to require the party seeking 

enforcement to have the application for recognition and enforcement of a foreign 

arbitral awards with similar format as the regular civil matter claims of a 

Vietnamese enterprise. 

In addition, while Article 362.3 of the CPC only provides general regulations on 

the provision of “documents and evidences proving that the claim is legal and 

well-grounded”, Article 453 specifies in details documents to be attached to the 

application including: 

- The original or certified copy of the foreign arbitral award; 

- The original or certified copy of the arbitration agreement between the parties. 

In other words, for requests for recognition and enforcement of foreign arbitral 

awards in Vietnam, once the party seeking enforcement has provided the two 

mentioned documents, it means that their application is legal and well-grounded. 

Therefore, in principle, when receiving applications for recognition and 

enforcement of foreign arbitral awards, the competent Court shall receive 

applications and issue the decision to accept the case within 05 days from the date 

of receipt, if such application satisfies the following conditions: 
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(i) There is the application having all categories of information specified in Article 

452 of the CPC attached with the notarized and duly certified Vietnamese 

translation. 

(ii) The original or certified copy and notarized and duly certified Vietnamese 

translation of:  

o The foreign arbitral award; 

o The original or certified copy of the arbitration agreement between the 

parties. 

If the party requesting for recognition and enforcement is a foreign enterprise, 

organization, such party can submit the application and conduct other 

proceedings through their authorized representative in Vietnam. Therefore, in 

fact, in addition to the above-mentioned three types of documents, the applicant 

must also submit the letter authorizing the person who shall participate in the 

proceedings on their behalf in Vietnam. 

However, the Court should not require the party seeking enforcement to provide 

any additional documents, papers other than the above-listed documents in order 

to issue the decision on accepting the application. This interpretation is consistent 

with the practice of settling such requests so far and is widely supported by many 

judges in Vietnam69. According to the provisions of the CPC 2004, after the 

applicant having submitted the required documents and paid the fees for 

recognition and enforcement, the Ministry of Justice, agency in charge for 

receiving applications, shall transfer the applications to the competent Court in 

accordance with Article 366 of the CPC. The fact that Ministry of Justice transfers 

the application, after having examined it, to competent Court to consider the 

application for recognition of validity of foreign arbitral awards means that the 

applicant has fulfilled the burden of proof for its request. 

                                                           
69 P.4, Presentation of Judge Nguyen Cong Phu, Deputy Chief Judge of Economic Court, the People’s Court of 

HCMC at the Seminar on 20 years on implementation of the New York Convention. 
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Regarding requirements for the format of documents attached to the 

application, one of the difficulties faced by the Court of Vietnam when reviewing 

the application for recognition and enforcement is that the CPC only requires the 

applicant to submit valid copy of documents while “there is no regulation guiding 

what is a lawful copy when the concerned parties establish the document by 

electronic means (contracts or arbitration agreements being an electronic 

transactions), especially in the case where such electronic transactions are not 

attached with electronic signatures". Even for copies of arbitration agreements or 

contracts which have been certified by foreign competent authorities and have 

been authenticated by the relevant consulate, the question is whether the Court of 

Vietnam shall accept them as lawful copies or not, and where they are not 

accepted, how the Court shall deal with the question since the New York 

Convention 1958, as well as the CPC, do not contain any regulation on how to deal 

with such situation.70 

To solve this problem, first of all, it is necessary to distinguish between the concept 

of "authentication" and "certification" in Article IV of the New York Convention. 

The authentication of a document is the procedure of certifying the signature on 

such document is authentic. The certification of a copy is the procedure of 

certifying such copy is a true copy from the original document. Therefore, the 

authentication is related to the signature while the certification is related to the 

whole document71. For arbitration agreements established by electronic method, 

or arbitration agreements which do not require signatures of the parties as they 

are made in writing, the New York Convention does not require the duly 

authentication but otherwise only requires the original arbitration agreement or a 

“duly certified copy”. 

Moreover, when the Convention of New York was drafted, there was the proposal 

that the authentication must be made by the consulate of the country where 

                                                           
70 P.4, Presentation of Judge Nguyen Cong Phu, Deputy Chief Judge of Economic Court, the People’s Court of 

HCMC at the Seminar on 20 years on implementation of the New York Convention. 

71 Albert Jan van den Berg, New York Convention 1958, Kluwer law International, p.258  
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enforcement of arbitration award is sought, the proposal, however, was rejected72. 

Therefore, the authentication or certification can be made by a diplomatic or 

consular agency of the country where the arbitral award was made and such 

agency is located in the country where the enforcement of foreign arbitration 

awards is sought; or can be made by a diplomatic or consular agency of the country 

where the enforcement of foreign arbitration awards is sought and such agency is 

located in the country where arbitral award was made73.  

Therefore, the Court of Vietnam shall accept the copy of arbitration awards, the 

original or copy of arbitration agreements or contracts, which have been duly 

certified and duly consularized.  

Thirdly, Article 457.1 of the CPC 2015 stipulates that "the Court has the jurisdiction 

to request individuals, agencies and organizations having filed the application to explain 

unclear points in the application". This Article is derived from Article 367.2 of the 

CPC 2004. In fact, some Courts have relied on this provision to request the party 

seeking enforcement to submit additional documents in addition to the arbitration 

agreement and arbitral award which have been duly certified as stipulated in 

Article 365 of the CPC, for example, relevant foreign laws, proceeding rules of 

foreign arbitration centres, evidences proving that the party against whom 

enforcement is sought did not participate in the proceedings and notices have been 

legally summoned, verification of the effect of the award, etc. Particularly, some 

Courts even request the party seeking enforcement to submit the above documents 

as the condition for the issuance of the decision on acceptance of applications in 

accordance with Article 367 of the CPC. 

This is completely contrary to the spirit of the New York Convention, as well as 

the CPC of Vietnam on the burden of proof of the party seeking enforcement as 

described above. Moreover, it also prolongs the proceedings and incurs 

unnecessary costs to the party requesting enforcement of foreign arbitral awards. 

Therefore, the Court should avoid making such request or collecting evidence and 

                                                           
72 UN DOC E/CONF.26/SR.17 

73 Albert Jan van den Berg, New York Convention 1958, Kluwer law International, p.260  
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documents on its own. In contrast, if there is no objection of the party against 

whom the enforcement is sought, in line with the spirit of the principle 

acknowledging the validity of arbitration awards, the Court must issue the 

decision on recognition and enforcement of such award without requesting the 

party seeking enforcement to provide evidences proving that such foreign arbitral 

award does not fall under the circumstances of refusal of recognition and 

enforcement in Vietnam. 
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STATISTICAL TABLE OF BILATERAL MUTUAL LEGAL ASSISSTANCE 

AGREEMENTS IN CIVIL AREASIGNED BY VIETNAM 

Country Agreement Agency 

receiving 

requests in 

accordance 

with the 

Agreement 

Contracting 

state to the 

New York 

Convention 

Agency 

receiving 

requests in 

accordance 

with the 

CPC 2015 

Algeria Mutual legal 

assistance 

agreement in civil 

and commercial 

area (2010) 

The agency 

having 

authority under 

the law of the 

country where 

recognition and 

enforcement are 

decided (Article 

17) 

Yes The Court  

Poland Mutual legal 

assistance 

agreement in civil, 

family and 

criminal 

matters(1993) 

There is no 

provision on 

the recognition 

and 

enforcement of 

arbitral awards 

Yes  The Court  

Belarus Mutual legal 

assistance 

agreement in civil, 

family, labour and 

criminal matters 

(2000) 

There is no 

provision on 

the recognition 

and 

enforcement of 

arbitral awards 

Yes  The Court  
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Cuba Mutual legal 

assistance 

agreement in civil, 

family, labour and 

criminal matters 

(1984) 

 

There is no 

provision on 

the recognition 

and 

enforcement of 

arbitral awards 

Yes  The Court  

Hungary  Mutual legal 

assistance 

agreement in civil, 

family and 

criminal matters 

(1985) 

 

There is no 

explicit 

provision on 

the recognition 

and 

enforcement of 

arbitral awards 

(this needs to be 

clarified by 

Ministry of 

Justice) 

Yes  The Court  

Laos Mutual legal 

assistance 

agreement in civil 

and criminal 

matters (1988) 

 

Judicial 

agencies having 

jurisdiction to 

enforce arbitral 

awards (Article 

47)  

(Judicial 

agencies 

include the 

Court, 

Procuracy, 

No The Court  
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Notary Office 

and other 

competent 

authorities – 

Article 1.2) 

Mongolia Mutual legal 

assistance 

agreement in civil, 

family and 

criminal matters 

(2000) 

 

Ministry of 

Justice 

(Article3) 

The judicial 

agency issuing 

first instance 

decision 

(Article 44) 

Yes Ministry of 

Justice 

Russia Mutual legal 

assistance 

agreement in civil 

and criminal 

matters (2003) 

 

It is not 

explicitly 

stipulated (this 

needs to be 

clarified by 

Ministry of 

Justice) 

Yes  

France Mutual legal 

assistance 

agreement in civil 

matters (1999) 

Ministry of 

Justice (Article 

2)  

Yes Ministry of 

Justice  

North 

Korea 

Mutual legal 

assistance 

agreement in civil 

There is no 

specific 

provision on 

the agency 

No  
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and criminal 

matters (2002) 

 

mandated to 

receive requests 

(Article 30). 

However, the 

Ministry of 

Justice is 

contact point 

for the 

implementation 

of mutual legal 

assistance 

(Article 3)  

China Mutual legal 

assistance 

agreement in civil 

and criminal 

matters (1998) 

 

Ministry of 

Justice 

 (Article 4) 

Yes Ministry of 

Justice 

Ukraine  Mutual judicial 

and legal 

assistance 

agreement in civil 

and criminal 

matters (2000) 

 

Ministry of 

Justice (Article 

4; Article 46)  

Yes Ministry of 

Justice 

Kazakhstan  Mutual legal 

assistance 

Ministry of 

Justice (Article 

5) or in 

accordance 

Yes Ministry of 

Justice 
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agreement in civil 

matters (2011) 

 

with the law of 

the country 

where the 

assistance is 

requested. 
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litigation and arbitration in Vietnam and other 

jurisdictions such as Singapore, Hong Kong, 

United Kingdom and France 

As an active member of the Drafting 

Committees on Commercial Arbitration 

Legislation, Mr. Nguyen Manh Dzung 

involved closely in the legislative process of 

the 2010 Law on Commercial Arbitration. 

Since the enactment of the Law, he has directly 

commented on its various guiding bye-laws 

and regulations for the Supreme People’s 

Court of Vietnam and the Ministry of Justice of 

Vietnam. Most recently, Mr. Dzung has been 

appointed as an ADR expert to the Supreme 

People’s Court in a project sponsored by the 

UNDP to improve court annexed mediation. 

Also, he has been officially retained by World 

Bank to act as a local consultant in advising the 

Supreme People’s Court to amend the current 

Civil Procedure Code for promotion of ADR in 

general and arbitration in particular, including 

the recognition and enforcement regime. 

International Handbook on Commercial 

Arbitration of the International Council for 

Commercial Arbitration; and the Vietnam 

chapter in National Arbitration Laws, 2nd 

Edition, by Loukas Mistelis and Laurence 

Shore, Juris Publishing Inc (US). 

Trang is specialised in Arbitration, Litigation, 

Enforcement Litigation, Commercial Law, and 

International Business Law. 
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GROUNDS FOR REFUSAL OF RECOGNITION 

AND ENFORCEMENT ON THE BASIS OF 

CONTRACTUAL CAPACITY AND 

ARBITRATION AGREEMENT UNDER VIETNAM 

AND FOREIGN LAW – AUGUST 2016 

(TRAINING WORKSHOP - NEW REGULATIONS IN THE CIVIL 

PROCEDURE CODE 2015 AND NEW YORK CONVENTION 1958 ON 

RECOGNITION AND ENFORCEMENT IN VIETNAM OF FOREIGN 

ARBITRAL AWARDS HELD BY USAID AND VIETNAM SPC – AUGUST 

2016) 

Nguyen Manh Dzung & Nguyen Thi Thu Trang 

I. GENERAL INTRODUCTION 

Article V (1) (a) of the New York Convention stipulates the first ground for 

refusing the recognition and enforcement of foreign arbitral awards. Accordingly, 

the state Court may refuse the recognition and enforcement of foreign arbitral 

awards if “parties to the arbitration agreement as defined in Article II, under the 

applicable law to each party, are incapable [...].” This is one of the grounds for refusing 

often referred by the parties opposing the recognition and enforcement of foreign 

arbitral awards. 

This provision of the 1958 New York Convention replaced and introduced a 

different approach compared to the 1927 Geneva Convention on the recognition 

and enforcement of foreign arbitral awards. Specifically, under Article 1 (a) of the 

1927 Geneva Convention, the parties requesting the recognition and enforcement 

of foreign arbitral awards shall have to prove the validity of the arbitration 

agreements under the law applicable to such agreements. In lines with Article 2(b) 

of the 1927 Geneva Convention, the Court where the recognition of such award is 
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sought shall refuse to recognize and enforce the award if it finds “the party opposing 

the recognition and enforcement of the award [...] is not capable [...], is not legally 

represented [...] ". However, this Article of the 1927 Geneva Convention was 

replaced by Article V.1 (a) of the New York Convention with two main changes 

including: 

(i) shifting the burden of proof to the party opposing the request for the 

recognition and enforcement of awards, and; 

(ii) limiting the grounds for refusing the recognition and enforcement so 

that only refusing when the parties to the arbitration agreement do not 

have contractual capacity in accordance with the applicable law to such 

parties and removing the ground of not being legally represented. 

Proportionally, this ground is defined in Article 459.1(a) of the CPC 2015, 

according to which: 

"1. The Court shall not recognize the foreign arbitral award where evidences 

provided to the Court by the party against whom the arbitral award is to be enforced 

are well grounded, legal and the arbitral award falls in one of the following cases: 

a) Parties to the arbitration agreement do not have the capacity to sign the 

agreement under the law applicable to each party; " 

In addition, the Supreme People's Court has also issued Guidance 

No.246/TANDTC-KT dated 25 July 2014 guiding and directing local courts in 

resolving requests for the recognition and enforcement of business, commercial 

decisions issued by foreign Arbitrations in Vietnam, including the grounds for 

refusing the enforcement on the basis of a contracting party being lack of the 

contractual capacity for signing the arbitration agreement. 

II. EXPLANATION OF THE TERM “INCAPACITY” FOR SIGNING THE 

ARBITRATION AGREEMENT 

The New York Convention, as well as the draft text of the Convention do not 

explain what is the "incapacity". However, according to the wording of Article V.1 

(a) of the New York Convention, the term "incapacity" refers to the legal 
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constraints (legal capacity) which prevent a party to sign the arbitration 

agreement.74 

In the context of Article V(1)(a) of the New York Convention, the term "incapacity" 

is interpreted in the sense of "not having the authority to sign the contract75. 

Moreover, in the spirit of the New York Convention, the contractual capacity of a 

party must be determined at the time of signing the contract and arbitration 

agreement, not at the phase of arbitral proceedings or later.76 

For example, problems may arise when the applicable the law prohibits a party, 

such as state-owned enterprises, from signing the arbitration agreements for some 

types of potential disputes. It should be noted that the State, state-owned 

enterprises and other state agencies are not excluded from the governing scope of 

the Convention just only because of their status. The wording "physical and legal 

persons" in Article I (1) of the Convention is generally regarded as including state 

agencies signing commercial contracts with private parties. The Court almost 

always denies the defense of judicial immunity raised by a State to object to the 

enforcement of arbitration agreements, the recognition and enforcement of arbitral 

awards based on the theory of state immunity and waiver of immunity. The Court 

often refers to the differences between acts by right of management (acta de jure 

gestionis) and acts by right of dominion (acta de jure imperii), or based on the 

principle of agreements must be kept (pacta sunt servanda) and the establishment 

of an international public order (Ordre public international reellement). This 

distinction is also made in a number of cases related to the enforcement. One 

example is the dispute of FG Hemisphere in Hong Kong in 2010 requesting for the 

recognition and enforcement of two foreign arbitral awards against the assets of a 

Chinese state-owned enterprise, including the due admission fees that the 

                                                           
74 Ignacio Suarez Anzorena, The Incapacity Defence Under the New York Convention, in Enforcement of 

Arbitration Agreements and International Arbitral Awards – The New York Convention in Practice, 621 (E. 

Gaillard, D. Di Pietro eds. 2008) 

75 ICCA Guide, p.83.  

76 Patricia Nacimiento, Article V(1)(a) in “Recognition and Enforcement of Foreign Arbitral Awards: A Global 

Commentary On the New York Convention” (H. Kronke, P. Nacimiento, D. Otto, N.C. Port eds., 2010), p.218;  
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enterprise had to pay for the Democratic Republic of Congo concerning a number 

of mining rights.77 

The Chinese government argued that China had always been consistently 

applying the principle of absolute state immunity and thus, the properties of 

Chinese state-owned enterprises would be exempted from the enforcement. 

However, the Court of Appeal found that the Hong Kong Court had applied the 

principle of state immunity and in that connection, the part of the assets of Chinese 

state-owned enterprises not used for public purposes shall not be exempted from 

the enforcement.78 

In Vietnam, Article 100 of the Civil Code No. 91/2015/QH13 (2015 CC) also 

stipulates that the State of Vietnam and its agencies only have civil liabilities and 

obligations in certain circumstances when: 

- The international treaty to which the Socialist Republic of Vietnam is a state 

party contains provisions on the waiver of immunity; 

- The parties in civil relations have agreement on the waiver of immunity; 

- The Socialist Republic of Vietnam, central and local government agencies 

waive the immunity. 

In addition, under Article 86 of the 2015 Civil Code, only organizations being legal 

entities shall have the legal capacity to participate in commercial transactions and 

signing arbitration agreements. Therefore, branches and representative offices 

which are dependent units of enterprises are not considered legal entities with full 

legal capacity to sign arbitration agreements on their own without being legally 

authorized by enterprises.79 

                                                           
77Hong Kong: Court of Appeal, 10/02/2010 and 5/05/2010 (FG Hemisphere Associates LLC v Democratic Republic 

of the Congo, et al.), CACV 373/2008 & CACV 43/2009 (10/02/2010); Yearbook Commercial Arbitration 

XXXV (2010) p. 392-397 (Hong Kong No.24). At the time of drafting this document, the appeal against the 

decision is pending at Hong Kong Court of Final Appeal. 

78 ICCA Guide, p.84 

79 Article 45- Enterprise Law No.68/2014/QH13 dated 26/11/2014 
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III. DETERMINING THE APPLICABLE LAWS TO CONSIDER THE 

CONTRACTUAL CAPACITY FOR EACH PARTY 

The contractual capacity of the parties is considered on the basis of "the law 

applicable to the parties", and the law applicable for considering the contractual 

capacity of the parties is different from the law applicable for considering the 

arbitration agreements. 

The New York Convention does not specify how to determine the law applicable 

to the capacity of one party ("the law applicable to that party"). Therefore, such 

law should be determined by applying the rules of conflict of laws of the Court 

where the recognition and enforcement is sought, usually the law of the residence 

place of individuals and the law of the place where enterprises are established.80 

Specifically, for the legal capacity of an individual, jurisdictions under civil law 

system often rely on the law of the country where such individual is a national, 

while countries under the common law base on the law of the country where such 

individual resides or lives permanently. For the legal capacity of a legal entity, the 

applicable law is often the law of the country where such legal entity is established 

or has its business location.81 In case where a party signs the arbitration agreement 

on behalf of another party, some Courts review the competence for signing the 

arbitration agreement under the law applicable to the party that are bound by such 

arbitration agreement. If the competence for signing an arbitration agreement of 

one party is established on the basis of being authorized, the validity of such 

authorization will be considered under the law of the country where the 

authorization is made. 

                                                           
1. A branch is a dependent unit of the enterprise having the duty of implementing a part of or the entire 

functions of the enterprise including the function of authorized representation. Business lines of the 

branch must be in line with that of the enterprise. 

2. A representative office is a dependent unit of the enterprise having the duty of authorized representation 

for the benefits of the enterprise and protecting such benefits. 

3. Business location is the place where enterprises conduct their specific business activities. 

80ICCA Guide, p.85 

81 Van Den Berg, The New York Arbitration Convention of 1958: Towards A Uniform Judicial 

Interpretation, p.276; 
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Under the law of Vietnam, Document No.246 of the Supreme People's Court has 

clarified as follows: 

"Regarding the basis for determining the competence (jurisdiction) for signing an 

arbitration agreement: the Trial Panel shall base on the law applicable to each party 

to determine whether the person signing the arbitration agreement has the 

competence (jurisdiction) to sign such arbitration agreement or not; the law of 

Vietnam shall not be basis to determine that the person of the foreign party signing 

the arbitration agreement does not have the competence (jurisdiction) to sign such 

arbitration agreement, and vice versa, the foreign law shall not be based on to 

determine that the person of Vietnamese party signing the arbitration agreement 

does not have the competence (jurisdiction) to sign such arbitration agreement.” 

In lines with the above guideline and spirit of the New York Convention, in case 

where the party signing the arbitration agreement is a foreign individual or legal 

entity, the Court must base on the rules of conflict of laws defined in Article 466 82 

and 46783 of the 2015 CPC to consider the law applicable to such person or entity. 

                                                           
82Article 466. Civil procedural capacity and civil procedural act capacity of foreigners 

1. Civil procedural capacity and civil procedural act capacity of foreigners are determined as follow: 

a) According to the law of the country where the foreigner is a national; where the foreigner is a stateless 

person, the applicable law is the law of the country where such person resides; if such person permanently 

lives in Vietnam, Vietnam law shall be applied; 

b) According to the law of the country where the foreigner is a national and of the country where such person 

has the nationality and resides if such person has many foreign nationalities. 

Where a foreigner has many nationalities and resides in the country where such person is not a national, the 

applicable law is the law of the country where such person has the longest time of holding its nationality; 

c) According to Vietnam law if a foreigner has many nationalities and one of that is Vietnamese nationality or 

such person has the permanent residence card or temporary residence card in Vietnam. 

2. A foreigner can be recognized to have civil procedural act capacity in the Court of Vietnam if under the law 

of foreign country, such person does not have civil procedural act capacity but under the law of Vietnam, such 

person has civil procedural act capacity. 

83Article 467. Civil procedural capacity of foreign agencies, organizations in Vietnam; branches, 

representative offices of foreign agencies, organizations and international organizations, their 

representative agencies in Vietnam, foreign States 

1. The civil procedural capacity of foreign agencies, organizations is determined by the law of the country 

where such agencies and organizations are established. 
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Accordingly, the legal capacity of a foreign individual will be determined under 

the law of the country where such person has the citizenship. Regarding the legal 

capacity of a foreign enterprise, organization shall be determined under the law of 

the country where such enterprise and organizations is established. 

The application of foreign laws to consider the contractual capacity of parties must 

also comply with the provisions of Article 481 of the 2015 CPC on the identification 

and provision of foreign laws for the Court to apply in resolving civil cases having 

foreign elements. As guided by the above mentioned Document No. 246, the Court 

will not arbitrarily apply or interpret the law of Vietnam to consider the 

contractual capacity of foreign parties signing the arbitration agreements. 

Regarding the consideration of contractual capacity of Vietnamese individuals, 

enterprises and organizations, the Court must also carefully consider relevant 

provisions of the civil law and enterprise law as well as other relevant legal 

documents. For example, in case where for Vietnamese party, the agreement is 

signed by an authorized representative, the determination of the authorization’s 

validity and the scope of representation must be consistent with the provisions of 

Chapter IX of the 2015 Civil Code. Particularly, even in case where civil 

transactions are signed by persons without the authority of representation or by 

                                                           
The civil procedural capacity of branches, representative offices in Vietnam of foreign agencies, organizations 

are determined under the law of Vietnam. 

2. The civil procedural capacity of international organizations, representative agencies of international 

organizations shall be determined on the ground of international treaties which is the basis for the 

establishment of such organizations, internal regulations of such international organizations or international 

treaties which the Socialist Republic of Vietnam is a state party. 

Where an international organization declares the waiver of privileges and immunities, the civil procedural 

capacity of such international organization shall be determined under the law of Vietnam. 
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representatives beyond their authority, under Article 14284 and 14385 of the 2015 

CPC, such civil transactions remain legally valid if: 

                                                           
84Article 142. Consequences of civil transactions established and implemented by persons without the right 

to representation 

1. Civil transactions established and implemented by persons without the right to representation shall not 

give rise to rights and obligations to the persons being represented, except in the following cases: 

a) Persons being represented have recognized the transactions; 

b) Persons being represented are aware of but have no objection to within a reasonable period; 

c) Persons being represented are at fault which makes the other party in the transactions unaware or unable 

to be aware of the fact that the persons establishing, implementing such transactions do not have the right to 

representation. 

2. Where civil transactions established and implemented by persons without the right to representation do 

not give rise to rights and obligations for the persons being represented, persons without the right to 

representation still have to fulfil their obligations to the persons having dealt with them, except the case where 

the latter are aware or must be aware of the fact that transactions are established and implemented by persons 

without the right to representation. 

 the transaction knew or should have known about the unauthorized representative while the transaction. 

3. Persons having dealt with the persons without the right to representation shall the right to unilaterally 

terminate the implementation of or cancel the established civil transactions and claim damages, except the 

case where the first are aware that the latter have no right to representation but still conduct the transactions, 

or the case stipulated in point a, clause 1 of this Article. 

unless he or she knew or should have known about no right to represent the transaction or still the case 

provided for in paragraph 1 of this Article. 

4. Where persons without the right to representation and persons having transacted intentionally establish 

and implement civil transactions, causing damage to persons being represented, they shall be jointly liable for 

paying damages. 

85Article 143. Consequences of civil transactions established and implemented by representatives beyond 

the scope of their representation 

1. Civil transactions established, implemented by representatives beyond the scope of their representation do 

not give rise to rights and obligations of person being represented regarding the part of transactions  

exceeding the scope of representation, except one of the following cases: 

a) Persons being represented so agree; 

b) Persons being represented are aware of but have no objection to within a reasonable period; 

c) Persons being represented are at fault which makes the other party in the transactions unaware or unable 

to be aware of the fact that the persons establishing, implementing such transactions act beyond the scope of 

their representation. 

2. Where civil transactions established and implemented by the representatives beyond the scope of their 

representation do not give rise to rights and obligations for the persons being represented regarding to the 

part of transactions which is established and implemented beyond the scope of representation, the 

representatives still have to fulfil their obligations to the persons having dealt with them regarding to the part 
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- The Principals agree; 

- The Principals are aware of but have no objection to within a reasonable 

period; 

- The Principals are at fault which makes the other party in the transactions 

unaware or unable to be aware of the fact that the persons establishing, 

implementing such transactions act beyond the scope of their 

representation. 

The ground for refusing the recognition and enforcement of a foreign arbitral 

award on the basis that parties to the arbitration agreement do not have capacity 

to sign such agreement is one of the cases where the burden of proof is on the party 

opposing the enforcement of the arbitral award. That is, the Court shall not 

consider this ground unless the Party opposing the enforcement of the award can 

provide well-established and legal evidences to prove its objection as specified in 

Article V.1 of the New York Convention and Article 459.1 of the CPC 2015. The 

Court shall not collect evidences itself nor request the Party seeking the recognition 

and enforcement to provide evidences proving the competence for signing arbitral 

agreements in any circumstances. 

AUTHORS 

                                                           
of transactions beyond the scope of representation, except the case where the latter are aware or must be aware 

of the exceeding scope of representation but still transact. 

3. Persons having dealt with the representatives shall the right to unilaterally terminate the implementation 

of or cancel the established civil transactions and claim damages, except the case where the first are aware that 

the latter act beyond their scope of representation but still conduct the transactions, or the case stipulated in 

point a, clause 1 of this Article. 

4. Where the representatives and persons having transacted with them intentionally establish and implement 

civil transactions beyond the scope of representation, causing damage to persons being represented, they shall 

be jointly liable for paying damages. 
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Court of Vietnam and the Ministry of Justice of 

Vietnam. Most recently, Mr. Dzung has been 

appointed as an ADR expert to the Supreme 

People’s Court in a project sponsored by the 

UNDP to improve court annexed mediation. 
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Bank to act as a local consultant in advising the 

Supreme People’s Court to amend the current 

Civil Procedure Code for promotion of ADR in 

general and arbitration in particular, including 

the recognition and enforcement regime. 
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REFUSAL OF RECOGNITION AND 

ENFORCEMENT OF FOREIGN ARBITRAL 

DECISIONS IN VIETNAM ON THE BASIS OF 

THE VALIDITY OF ARBITRATION 

AGREEMENTS – AUGUST 2016 

(TRAINING WORKSHOP - NEW REGULATIONS IN THE CIVIL 

PROCEDURE CODE 2015 AND NEW YORK CONVENTION 1958 ON 

RECOGNITION AND ENFORCEMENT IN VIETNAM OF FOREIGN 

ARBITRAL AWARDS HELD BY USAID AND VIETNAM SPC – AUGUST 

2016) 

Nguyen Manh Dzung & Nguyen Thi Thu Trang 

I. GENERAL INTRODUCTION 

One of the grounds that the award debtors often rely on to oppose the recognition 

and enforcement of the arbitral award is that "agreement is not valid under the law to 

which the parties have subjected it or, failing any indication thereon, under the law of the 

country where the award was made" as provided in the second sentence of Article 

V.1(a) of the New York Convention. 

Article V.1(a) of the New York Convention which provides consistent rules of the 

conflict of laws for the determination of the law applicable to the arbitration 

agreement referred to above is considered as "a great victory of the New York 

Convention” 86 because Article I.(2)(a) of the Geneva Convention only stipulates 

that arbitration agreements must be valid under the law applicable to it and 

provides no specific provisions on the conflict of laws. In other words, according 

to the Geneva Convention, the determination of the law governing arbitration 

                                                           
86 J-D Bredin, “New York Convention dated 10 June 1958 on recognition and enforcement of foreign arbitral 

awards”, 87 Journal du Droit International (1960), pages from 1003 to 1020.  
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agreements shall apply the rules of conflict of laws of the country where the 

arbitral award is sought to be enforced. Meanwhile, according to the rules of 

conflict of laws stipulated in Article V.1(a) of the New York Convention, parties 

have the right to choose the law applicable to the arbitration agreement, and only 

in case where the parties do not choose, the law of the country where the arbitral 

award is made will be applied to assess the validity of the arbitration agreement.87 

This provision has been domesticated in Article 459.1(b) of the 2015 CPC88 and 

guided in Document No. 246 of the Supreme People’s Court as below: 

"Regarding the grounds for determining the legal value (validity) of arbitration 

agreements: the Trial Panel should base on the law of the country to which the 

parties have subjected it or, based on the law of the country where the decision 

was made, if the parties do not choose the law applicable to such arbitration 

agreement, in order to determine whether the arbitration agreement is valid or 

not." 

II. DETERMINING THE APPLICABLE LAW TO CONSIDER THE 

VALIDITY OF ARBITRATION AGREEMENTS 

Under provisions of Article V.1 (a) of the 1958 New York Convention and Article 

459 of the 2015 CPC, the validity of arbitration agreements will first be reviewed 

on the basis of the law which the parties have chosen. Accordingly, the Court will 

apply: 

(i) the law which the parties have obviously chosen to govern the validity 

of arbitration agreements, or; 

                                                           
87Travaux préparatoires, United Nations Conference on International Commercial Arbitration, Summary 

Records of the Twenty-Third Meeting, E/CONF.26/SR.23, at 14. 

88Article 459. Cases of non-recognition 

1. The Court shall not recognize a foreign arbitrator’s award when deeming that the evidences provided by 

the judgment debtors to the Court for appealing against the application for recognition are well-grounded 

and the arbitrator’s award falls within one of the following cases: 

 […] 

b) The arbitration agreement is not legally effective according to the law of a country which is chosen to be 

applied or according to the law of where the award is made in case the parties cannot choose a law to be 

applied to such agreement; 
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(ii) the law which the parties choose to regulate arbitral proceedings 

because it is seen as an implicit option to govern arbitration 

agreements.89 

In fact, the parties rarely agree to choose the law governing the arbitration 

agreement explicitly, therefore the national Courts often consider the intent of the 

parties in choosing the governing law for the arbitration agreements through a 

number of other factors. For example, US Courts consider the selection of the law 

governing the arbitral proceedings is an implicit choice of the law governing 

arbitration agreements.90 Meanwhile, the Court of Cassation of Egypt decided that 

the laws governing the key agreements (contracts) also govern the arbitration 

agreement.91 To avoid difficulties in determining the applicable law for the review 

of arbitration agreements, arbitration centers are now encouraging parties in 

disputes to add the clause on choosing the applicable law governing arbitration 

agreements when drafting the arbitration clauses. For example, Hong Kong 

international arbitration center introduced this provision in its Model Arbitration 

Clause.92 

Where the parties do not have any explicit agreement nor indication regarding the 

applicable law to consider the validity of the arbitration agreement, the Court will 

                                                           
89 UNCITRAL Guide, see more at: 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=621&opac_view=-1# 

90Telenor Mobile Communications AS v. Storm LLC, District Court, Southern District of New York, United States 

of America, 2 November 2007, 07 Civ. (GEL) 6929.  

91Egyptian Company for Concrete & Hashem Ali Maher v. STC Finance & Ismail Ibrahim Mahmoud Thabet 

& Sabishi Trading and Contracting Company, Court of Cassation, Egypt, 27 March 1996, 2660/59. 

92 Arbitration Model Clause 

Any dispute, controversy, difference or claim arising out of or relating to this contract, including the existence, 

validity, interpretation, performance, breach or termination thereof or any dispute regarding non-contractual 

obligations arising out of or relating to it shall be referred to and finally resolved by arbitration administered 

by the Hong Kong International Arbitration Centre (HKIAC) under the HKIAC Administered Arbitration 

Rules in force when the Notice of Arbitration is submitted..  

The law of this arbitration clause shall be... (Hong Kong law). 

The seat of arbitration shall be... (Hong Kong). 

The number of arbitrators shall be... (one or three). The arbitration proceedings shall be conducted in... (insert 

language)."  

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=621&opac_view=-1
http://newyorkconvention1958.org/index.php?lvl=notice_display&id=445
http://newyorkconvention1958.org/index.php?lvl=notice_display&id=445
http://www.newyorkconvention1958.org/index.php?lvl=notice_display&id=386
http://www.newyorkconvention1958.org/index.php?lvl=notice_display&id=386
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base on “the law of the country where the arbitral award is made" to review in 

accordance with provisions of Article V.1(a) of the New York Convention or 

Article 459.1(b) of the 2015 CPC. 

The New York Convention does not provide how to determine the place where an 

arbitral award is made. It is proved in the practical settlement of disputes by 

arbitration that the Courts, arbitration rules, arbitration laws all consider the seat 

of arbitration recognized in the arbitration clause is the place where the arbitral 

award is made.93 Therefore, the Courts of Vietnam cannot rely on the provisions 

of Vietnam arbitration law to consider the validity of arbitration agreements on 

this basis. In contrast, in case where a party opposing the recognition and 

enforcement of an arbitral award refers to this basis, the Court shall only review 

the objection if the award debtor has provided evidences proving the invalidity of 

arbitration agreements under the law chosen by the parties or the law of the 

country where the award is made. 

III. OBJECTIONS CITED ON A REGULAR BASIS  

It is seen from the practical settlement in Vietnam that the award debtors often 

refer to the reason of invalid arbitration agreements to oppose the recognition and 

enforcement of foreign arbitral awards in Vietnam. However, while such ground 

is rarely accepted by the Courts of countries where arbitration is well developed, 

foreign arbitral awards are often denied to be recognized in Vietnam based on this 

ground. 

One of the objections often presented by the award debtors is the invalidity of 

arbitration agreements due to the invalidity of contracts. In such case, the Courts 

in different countries often reject such argument on the basis of the independence 

of the arbitration agreements. Accordingly, arbitration agreements are 

independent from the original contracts which include such arbitration 

agreements and the fact that the invalidity of original contracts shall not 

                                                           
93 UNCITRAL Guide, see more at:  

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=621&opac_view=-1# 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=621&opac_view=-1
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automatically cause the arbitration agreements to be invalid. The independence of 

arbitration agreements is defined in Article 19 of Vietnam LCA.94 

The award debtors also often argues that the arbitration agreements invalid 

because one party does not sign the agreements and, therefore, it is not bound by 

the arbitration agreements. However, many national Courts have decided that, 

even in this case, the arbitration agreements will remain in force on the basis that 

the arbitration agreements refer to another arbitration clauses or the behaviors of 

the parties in arbitral proceedings have also established arbitration agreements in 

the spirit of the New York Convention.95 

In addition, since Article V.1(a) of the New York Convention refers to Article II of 

this Convention, parties opposing the recognition and enforcement of arbitral 

awards often refer to the reason that the agreements are not made "in writing" as 

defined in Article II (2) of the Convention, thus they are invalid. When considering 

such objection, the Courts generally consider that if an arbitration agreement is not 

made in writing as defined in Article II of the New York Convention, the foreign 

arbitral award can still be recognized if the agreement is valid under the law of the 

country where the recognition and enforcement is sought under the provision of 

more-favorable right stipulated in Article VII.196 of the New York Convention.97 

The United Nations Commission on International Trade Law (UNCITRAL) also 

introduces recommendations on the interpretation of Article VII.1 of the New York 

Convention in the direction that "any interested party should be allowed to avail itself 

of rights it may have, under the law or treaties of the country where an arbitration 

                                                           
94Article 19. Independence of arbitration agreements 

An arbitration agreement shall exist totally independently of the contract. Any modification, extension or 

rescission of the contract, or invalidity or unenforceability of the contract shall not result in the invalidity of 

the arbitration agreement.. 

95 As above. 

96Article VII.1 of the New York Convention 

The provisions of the present Convention shall not affect the validity of multilateral or bilateral agreements 

concerning the recognition and enforcement of arbitral awards entered into by the Contracting States nor 

deprive any interested party of any right he may have to avail himself of an arbitral award in the manner and 

to the extent allowed by the law or the treaties of the country where such award is sought to be relied upon. 

97UNCITRAL Guide 
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agreement is sought to be relied upon, to seek recognition of the validity of such an 

arbitration agreement".98 For example, in the Sarhank Group case, the defendant 

argues that there is no arbitration agreement signed by the parties in writing.99 The 

2nd circuit United States Court of Appeals finds that the regional Court is wrong to 

rely on findings of the arbitrators in the award, according to which, the defendant 

is bound by the arbitration clauses under Egyptian law which is the law applicable 

to the contracts. Instead, the regional Court should have applied the federal law of 

the United States on this issue when considering the enforcement of the award. 

Therefore, the Court of Appeals remands the case to the regional Court "to find out 

whether the defendant agrees to settle by arbitration...based on any...legal basis recognized 

by the US contract law or representation law" 

The award debtors also often argue for their objection that there is no agreement 

on the settlement of disputes by arbitration under the Convention because there is 

no consensus of the parties on the selection of arbitration to resolve disputes. Some 

other common examples of the arguments made under this basis including the 

allegations of illegality, force or fraud in signing the agreement.100 However, it is 

proved in practice that, in most cases, the compliance with the formal 

requirements of the arbitration agreement under this Article has proved such 

consensus. For example, if a Contract includes the arbitration clause and signed by 

both parties, or the Contract is recognized through the communications by letters, 

telegrams, it is not easy to present the argument that there is wrong interpretation, 

coercion, deception or illegal influence.101 

IV. A NUMBER PROCEDURAL ISSUES RELATED TO THE REFUSAL OF 

RECOGNITION AND ENFORCEMENT IN VIETNAM OF FOREIGN 

ARBITRAL DECISIONS ON THE GROUNDS OF THE VALIDITY OF 

                                                           
98Recommendations adopted by UNCITRAL at the 39th meeting dated 07 July 2006 on the interpretation of 

Article II.2 and Article VII.1 of the New York Convention dated 10 June 1958 on the recognition and 

enforcement of foreign arbitral awards.  

99U.S: 2nd Circuit Court of Appeals, 14 April 2005 (Sarhank Group vs. Oracle Corporation) CA Annual Report 

XXX (2005) p.1158-1164 (US No.523). 

100 ICCA Guide, p.85 

101 Albert Jan van den Berg, New York Convention 1958, Kluwar Law Arbitration.  
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THE ARBITRATION AGREEMENTS 

1. Burden of proof  

According to the provisions of Article V.1 of the New York Convention and Article 

459.1 of the 2015 CPC, a party opposing the recognition and enforcement of foreign 

arbitral awards shall have to prove that the award made is among one of the 

mentioned grounds for refusal.  

For the ground relating to the validity of arbitration agreements, the party 

requesting for recognition and enforcement shall only provide the original or a 

copy of the arbitration agreements as stipulated in the provisions of Article 

IV(1)(b). In contrast, the party opposing the request for recognition and 

enforcement must provide legal and cogent evidences to prove that the arbitration 

agreements are invalid or nonexistent under the law applicable to the agreement 

arbitrations. This interpretation fully consistent with the wording and the process 

of drafting the Convention. This interpretation is completely consistent with the 

wording and the drafting process of the Convention. In other words, while the 

requesting party only need to prove the existence of an arbitration agreement by 

providing the arbitration agreement, the burden of proof is on the party opposing 

the enforcement to prove that the arbitration agreement is invalid.102 

It should be noted that, in the 1958 New York Convention, there is no provision 

that the award debtor will lose the right to protest related to the grounds stipulated 

in Article V of the New York Convention if in the course of arbitral proceedings, 

such party has been aware of and put no objection. However, many Courts have 

set aside the arguments relating to the validity of arbitration agreements by a party 

who did not raise this argument in the arbitral proceedings. The fact that such 

party participated in the arbitral proceedings deems to have established a valid 

                                                           
102Travaux préparatoires, United Nations Conference on International Commercial Arbitration, Summary 

Record of the Eleventh Meeting, E/CONF.26/SR.11, p.12 
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arbitration agreement between the parties. The Arbitration Act of France even has 

explicit provisions on this issue.103 

However, it has been also suggested that the right of opposition of a party will not 

be lost if such party did not participate in the arbitral proceedings nor invoke such 

grounds when submitting the application for setting aside the arbitral award. 

2. Scope of review by national Courts 

Article V.1(a) of the 1958 New York Convention does not provide for the scope of 

review by Courts in considering the request for enforcement of foreign arbitral 

awards. In practice, the approach and scope of review of issues related to the 

validity of arbitration agreements of courts are very different from each other. 

For example, in the US and Germany, the Courts consider the issues related to the 

competence of the Arbitral Tribunals and the validity of the arbitration agreements 

from the beginning and are not bound by a decision on the jurisdiction of Arbitral 

Tribunal104. In the judgment of the case between Dallah Real Estate & Tourism 

Holding Co vs. Pakistan, the UK Supreme Court has clarified the scope of the 

competence-competence principle in UK.105 The Supreme Court found that when 

an Arbitral Tribunal has the jurisdiction to decide its own jurisdiction as a 

preliminary matter, if there is an application for enforcement under the New York 

Convention and where there is an objection regarding the question of jurisdiction, 

the Court shall has the right to review all the facts and issues to determine the 

jurisdiction. Some other Courts, in contrast, assert that the Courts should not 

review the question of jurisdiction and arbitration agreement as a new issue. 

Meanwhile, some of the Courts, however, consider that the Court has the right to 

review the facts and legal issues to decide on the issue of jurisdiction of an Arbitral 

Tribunal, unless there are "obvious and unmistakable" evidences that the parties 

                                                           
103 Article 1466 of the CPC of France, applied to international arbitration, in lines with the provisions of Article 

1506 of the CPC of France. 

104Dallah Real Estate and Tourism Holding Company v. Ministry of Religious Affairs, Government of Pakistan, 

Supreme Court, United Kingdom, 3 November 2010, UKSC 2009/0165; Oberlandesgericht [OLG] Celle, 

Germany, 14 December 2006, 8 Sch 14/05 

105UK: [2009] EWCA Civ 755; [2010] 2 W.L.R. 805 (CA (Civ Div)). 
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have intended to have their dispute settled by arbitration, for example, an 

agreement choosing UNCITRAL Model Arbitration Rules is considered to be 

"obvious and unmistakable" evidence on the intention of selecting the arbitration 

of the parties. 106 Many Courts rely on decisions of the Arbitral Tribunal related to 

the validity recorded in the arbitral awards. For example, a Swedish Court has not 

reviewed all of the procedural issues and facts submitted by the parties and only 

based on relevant assertions of the Arbitral Tribunal.107 There are many Courts 

even decide that the Courts are bound by decisions of the Arbitral Tribunal 

concerning the authority and validity of the arbitration agreement.108 Such courts 

acknowledge that they should not reconsider the issue of the validity of an 

arbitration agreement because these Courts are not allowed to review the contents 

of a dispute already settled by an Arbitral Tribunal. A typical example is the 

assertion of Singapore High Court according to which the Court will not review 

decisions related to the issue of jurisdiction of the Arbitral Tribunal unless under 

special circumstances, i.e., the party opposing the enforcement provides new 

relevant evidences.109 

In Vietnam, it is stipulated in Article 458.4 of the CPC 2015 that:  

"When considering the application for recognition and enforcement, the Panel shall 

not conduct re-trial over the dispute when the foreign arbitrator’s award has been 

issued. The Court shall be only entitled to check and compare the foreign arbitrator’s 

award and accompanying papers and documents with provisions of Chapter XXXV 

and Chapter XXXVII of this Code, other relevant Vietnam's law provisions and 

International treaties to which the Socialist Republic of Vietnam is a signatory to 

form the basis for the issuance of decision to recognize and enforce such award." 

                                                           
106Werner Schneider, acting in his capacity as insolvency administrator of Walter Bau AG (In Liquidation) v. the 

Kingdom of Thailand, Court of Appeals, Second Circuit, United States of America, 8 August 2012, 11-1458-cv 

107Planavergne S.A., Fontanes v. Kalle Bergander i Stockholm AB, Svea Court of Appeal, Sweden, 7 September 

2001, T 4645-99 

108UNCITRAL Guide, see more at: 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=621&opac_view=-1# 

109Aloe Vera of America, Inc v. Asianic Food (S) Pte Ltd and another, High Court, Singapore, 10 May 2006, [2006] 

SGHC 78 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=621&opac_view=-1
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Under this provision, the Courts of Vietnam will not reconsider the issue of the 

jurisdiction of the Arbitral Tribunal and the validity of arbitration agreement from 

the beginning as the approach applied in the UK and US but otherwise shares the 

same approach as that of the Court in Singapore in the above example. However, 

in practice, the Courts of Vietnam still rely on the objection of one party to review 

issues related to the validity of arbitration agreements and the jurisdiction of an 

Arbitral Tribunal on the basis of Vietnam law, although in the spirit of the New 

York Convention, the law applicable to the review of arbitration agreements is 

foreign law. 
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REFUSAL OF RECOGNITION AND 

ENFORCEMENT OF FOREIGN ARBITRAL 

AWARDS IN VIETNAM ON THE GROUND THE 

ARBITRAL TRIBUNAL EXCEEDED ITS 

JURISDICTION, ARBITRAL AWARDS HAVE 

NOT TAKEN EFFECT OR BEEN SET ASIDE – 

AUGUST 2016 

(TRAINING WORKSHOP - NEW REGULATIONS IN THE CIVIL 

PROCEDURE CODE 2015 AND NEW YORK CONVENTION 1958 ON 

RECOGNITION AND ENFORCEMENT IN VIETNAM OF FOREIGN 

ARBITRAL AWARDS HELD BY USAID AND VIETNAM SPC – AUGUST 

2016) 

Nguyen Manh Dzung & Nguyen Thi Thu Trang 

A. REFUSAL OF RECOGNITION AND ENFORCEMENT IN VIETNAM 

ON THE GROUND THAT THE ARBITRAL TRIBUNAL HAS EXCEED 

ITS JURISDICTION 

I. General Introduction 

In principle, the arbitral tribunal only has jurisdiction to decide the issues, which 

the parties have been mutually agreed to request the arbitration to decide. 

Therefore, Article V.1(c) of the New York Convention 1958 allows the Court of 

contracting states to refuse to recognize and enforce foreign arbitral awards on the 

basis of such award: 

- Settling a dispute not being contemplated in or not falling within the scope 

of the provisions of the petition; or 
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- Including awards on matters outside the scope requested for arbitration by 

the parties 

This provision of the New York Convention is acknowledged in Article 459.1(d) of 

the CPC 2015. 110 

The ground related to the excess of jurisdiction by the arbitral tribunal stipulated 

in Article V.1(c) of the New York Convention and Article 459.1(d) of the CPC 2015 

is not related to the case where the arbitral tribunal has no jurisdiction due to the 

invalidity of the arbitration agreement stipulated in Article V.1 (a) of the 

Convention and Article 459.1(b) of the CPC 2015. Provisions of this Article can only 

be applied on the basis that there has been a completely valid arbitration 

agreement and the arbitral tribunal renders a decision, which is not in line with 

the scope of such agreement or with the matters requested to be resolved by the 

parties. 

It has been proved by the practice of the settlement of requests for recognition and 

enforcement of foreign arbitral awards in Vietnam as well as other countries 

around the world that this is the least invoked ground one among all the grounds 

for refusing enforcement specified in Article V of the Convention. Moreover, most 

of the objections based on this ground are set aside. 

II. Identification of matters submitted to the arbitral tribunal by the parties 

First of all, it should be noted that there is a slight difference between the English 

and the French version of the New York Convention in this clause. The English 

version uses the phrase "the submission to arbitration” while the French version 

includes both "the submission to arbitration" (compromise) and “the arbitration 

                                                           
110Article 459. Non-recognition circumstances 

1. The Court shall not recognize foreign arbitral awards where it finds evidences provided by the party 

against whom enforcement is sought to be grounded, legal and the arbitral award falls under one of the 

following cases: 

d) The foreign arbitral award made in a dispute not requested by the party or exceeding requirements of 

the contracting parties to the arbitration agreement. Where the decisions on issues submitted to foreign 

arbitration can be separated from those not so submitted, that part of the award, which contains decisions 

on matters submitted to arbitration can be recognized and enforced in Vietnam. 
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clause” (clause compromissoire).111 However, in general, when interpreting 

Article V.1(c) of the New York Convention, the state Courts and scholars all agree 

that Article V.1(c) is applied to (i) disputes or disagreements clearly stipulated in 

the arbitration agreement (arbitration clause) and (ii) disputes outside the scope of 

the arbitration agreement which the parties have agreed to submit to the arbitral 

tribunal to be resolved (submission agreement).112 

Therefore, when identifying issues that the parties have submitted to the arbitral 

tribunal, the Court must consider113:  

(i) The arbitration clause between the parties: The model clause published 

by arbitration organizations is often formulated to provide the arbitral 

tribunal with broad jurisdiction to decide all disputes arising out of or 

related to the substantive agreement of the parties (usually the contract). 

The parties to a dispute themselves, in the process of drafting the 

contract, also often mutually agree on the broad scope of dispute that 

can be decided by arbitration. 

(ii) Any agreement reached by the parties after the dispute arises: TOR 

(terms of reference) is also one of the documents considered as an 

agreement made after the dispute arises that the Court can consider; and 

(iii) Requested sanctions that the parties submit to the arbitral tribunal: 

sanctions specified in the Claim, Defence, Counterclaim and arguments 

of the parties in the arbitral proceedings.114 

                                                           
111R. Wolff ed., Beck, New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards – Com

mentary, Hart and Nomos, 2012, p.311 

112 De Silveira/ Lévy, Transgression of the Arbitrators’ Authority: Article V(1)(c) of the New York Convention, in: 

Gaillard/ Di Pietro (eds.), Enforcement of Arbitration Agreements and International Arbitral Awards: The 

New York Convention in Practice (2008), p.645 

113 Id 

114Summary of the recording A/ CN. 9/ SR 220, para.17, appearing in the section on purposes and procedures 

of the commission, p.1177- 1178, see more at: 

http://legal.un.org/ilc/documentation/english/a_cn4_sr220.pdf 

http://legal.un.org/ilc/documentation/english/a_cn4_sr220.pdf
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Moreover, on the basis of the principle on losing the right to object as defined in 

Article 13 of the Commercial Arbitration Act of Vietnam, if one party fails to 

present its relevant objections within the time limit stipulated by the law or during 

the proceedings, such party shall be deemed to loose the right to object for this 

ground. Specifically, the Court of Appeal of Paris has rejected the objection of one 

party arguing that the arbitral tribunal did not consider issues requested to be 

resolved by the parties by refusing to open the third meeting to resolve the dispute 

after the expert report was issued. The arbitration award noted that such decision 

of the arbitral tribunal was made with mutual consent of both parties and the party 

objecting did not reserve the right at the time the decision was issued or when 

receiving such decision. The Paris Court of Appeal accordingly concluded that the 

claimant had given up the right to the third meeting and therefore, that objection 

was rejected.115 Thus, the Court needs to consider whether the party against whom 

the enforcement is sought has lost the right to object matters relating to jurisdiction 

of the arbitral tribunal or not. 

III. Objections often invoked and scope of consideration of the Court 

On the basis of "the submission to arbitration”, the party opposing the recognition 

and enforcement of arbitral awards on the ground of excess of jurisdiction by 

arbitrators often present the following bases: 

(i) The arbitral tribunal has exceeded its jurisdiction when reviewing 

issues outside the scope of the arbitration agreement (extra petita)116: 

for example, when the arbitral tribunal issued a decision relating to 

liquidated damage while the parties have agreed to exclude that 

provision from the contract. 

                                                           
115Société Unichips Finanziaria SpA and Société Unichips International Bv Beslotene Venootschap v. François Gesnouin 

and Michèle Gesnouin, Court of Appeal of Paris, France, 12 February 1993, XIX Y.B. COM. ARB. 658 (1994), 

p.661. 

116 Nicola Christine Port, Scott Ethan Bowers and Bethany Davis Noll in Herbert Kronke, Patricia Nacimiento, 

Dirk Otto; Nicola Christine Port, Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary 

on the New York Convention, Kluwer Law International, 2010, p. 259 
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(ii) The arbitration council issued awards which exceed the sanctions 

requested by the parties (ultra petita)117: For example, the arbitral 

tribunal issued a decision to request one party to provide the amount 

of compensation larger than the amount that the party seeking 

enforcement requests or to force the party against whom the 

enforcement to pay the interest while it is not requested by the party 

seeking enforcement.118 However, when considering this ground, the 

Court should pay attention to the law applicable to resolve disputes. 

Specifically, the German Court has rejected the objection by one party 

related to the arbitration award which request such party to pay the 

amount of interest higher than the amount requested by the other 

party. The German Court noted that under the applicable law which 

is UK arbitration act 1996, the arbitral tribunal has the discretion to 

make its own decision on the interest.119 

(iii) The arbitral tribunal issued an award, which fails to address 

comprehensively all the matters requested by the parties (infra 

petita)120. However, most of the Courts when considering this ground 

have decided that "this objection, even being successfully proved, 

could not prevent the recognition of arbitral awards" because the 

wording of Article V. 1(c) does not include this case and in any case, 

the award can still be enforced on the basis that allowing the 

enforcement of the part of the award which is not objected.121 

                                                           
117 Loukas A. Mistelis and Domenico di Pietro, New York Convention, Article V [Grounds torefuse enforcement of 

foreign arbitral awards] in Loukas A. Mistelis (ed), Concise International Arbitration, (Kluwer Law International 

2010), p.14 - 23 

118JaralDecoración, S.L v. PeñascoRodilla, SL, Madrid Court of Appeal, Spain, 2 February 2007, case No. 

94/2007—7/2005 

119 Germany: OLG Hamburg, NJW-RR 1999, 1738 = XXV Y.B.Com. Arb. 714, 715 (2000) 

120E. Gaillard and J. Savage (eds.), Fouchard Gaillard Goldman on International Commercial Arbitration, Kluwer 

(1999), p. 988. 

121 CA Luxembourg, 28 January 1999, Sovereign participations International S.A v. Chadmore DevelopmentsLtd, 

XXIVa Y.B. Com. Arb 714 (1999), 721 
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Like other bases, Article V.1 (c) of the Convention of New York must be interpreted 

in a narrow sense. In any case, the arbitral tribunal has exceeded its competence or 

not does not lead to a review of the content of the arbitral award. 

Similar to other grounds, Article V.1(c) of the New York Convention must be 

interpreted in a narrow sense. In any case, the fact that whether the arbitral 

tribunal has exceeded its jurisdiction or not does not lead to a review of content of 

the arbitral award122. For example, the US District Court of Columbia immediately 

rejected the objection of one party arguing that the arbitral tribunal had decided 

on an amount of compensation for damage, which is greater than the real damage 

caused, when the contract between the two parties does not include any provision 

on such damages.123 The US Court noted that without deeper consideration of the 

contract law, the Court would not be able to determine the breach of contract and 

would have set aside the clause without considering the arising damage. However, 

the scope of review of arbitral awards by US Courts is very limited.124 Accordingly, 

the Court did not consider this objection and issued the decision to enforce the 

foreign arbitral award. 

IV. The potentiality for enforcing a part of the foreign arbitral award 

The Court has the right to allow the enforcement of a part of the award if such part, 

which is under jurisdiction of the arbitral tribunal, can be separated from the part 

of the award which is beyond jurisdiction of the arbitral tribunal. This provision is 

stipulated in Article V.1(c) of the New York Convention (“if the decisions on 

matters submitted to arbitration can be separated from those not so submitted, that 

part of the award which contains decisions on matters submitted to arbitration 

may be recognized and enforced”).  

                                                           
122 Albert Jan van den Berg, New York Convention 1958, Kluwer Law International  

123 Oil joint-venture company between Lini and US vs the state of Socialist Libya (former the Republic of 

Libya), 

Vol VII. (1982), Commercial Arbitration Yearbook, p.382.  

124 Parsons Whittemore oversea vs. Socie’te Ge’ne’ rale de I’ Industrie du Papier (RAKTA) 508 F 2 nd 969 (2nd 

Cir 1974).  
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In fact, many Courts have invoked the principle of partial enforcement of Article 

V.1(c) of the New York Convention to allow the implementation of a part of the 

arbitral award, which is objected based on other grounds. For example, some 

Courts have enforced a part of the arbitral award that would have been rejected 

on the basis of violation of public policy. 125 In another case, the arbitration award 

against which the application for setting aside is filed at the Court where the 

arbitration is seated, the Court of Appeal of England and Wales have reviewed 

and allowed the part of the arbitral award which is not requested to be set aside.126 

B. REFUSAL OF RECOGNITION AND ENFORCEMENT IN VIETNAM 

ON THE GROUND THAT THE ARBITRAL AWARD HAS NOT YET 

TAKEN ITS EFFECT OR BEEN SET ASIDE 

I. General Introduction 

Article V.1(e) provides for the refusal of recognition and enforcement of an award 

if the defendant furnishes proof that: 

- The award has not yet become “binding” on the parties, or  

- The award has been set aside or suspended by a competent authority of the 

country in which, or under the law of which, that award was made. 

This provision has been domesticized in Article 459.1(e) & (g) of the CPC 2015. 

Such provision aims at facilitating the implementation of the Convention in 

countries where an arbitral award can only be enforced only if it meets certain 

formal requirements while such formal requirements alone have made the award 

binding on the parties127. 

                                                           
125 J. J. Agro Industries (P) Ltd v. Texuna International Ltd., High Court, Supreme Court of Hong Kong, Hong 

Kong, 12 August 1992, HCMP000751/1992; Buyer (Austria) v. Seller (Serbia and Montenegro), Supreme Court, 

Austria, 26 January 2005, 3 Ob 221/04b. See more: Gary B. Born, International Commercial Arbitration (2014), 

at 3445-3446 

126Nigeria (NNPC) v. IPCO (Nigeria) Ltd., Court of Appeal, England and Wales, 21 October 2008, [2008] EWCA 

Civ 1157. See also IPCO (Nigeria) Ltd. v. Nigerian National Petroleum Corp., High Court of Justice, England and 

Wales, 17 April 2008, [2008] EWHC 797  

127UN DOC E/CONF.26/SR17. 
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This is also one of the major differences of the New York Convention compared 

with the Geneva Convention 1927. In particular, under the Geneva Convention 

1927, the party seeking recognition and enforcement of an arbitral award shall 

have to prove that the award is "final" in the country where the award was made 

in the sense that it will not be considered as such if it is open to opposition, appeal 

or if it is proved that any proceedings for the purpose of contesting the validity of 

the award are pending128. This approach of the Geneva Convention requires the 

party seeking enforcement to achieve the "consular authentication" for the 

arbitration award twice including in (i) the country where the award was made 

and (ii) in the country where the award is to be enforced. This is not only costly 

and unnecessarily delays the proceedings but also creates favourable conditions 

for the party objecting to the enforcement to obstruct the enforcement of the 

award.129 Meanwhile, this requirement is not reasonable since the party seeking 

enforcement has to furnish proof that no proceeding for the purpose of contesting 

the validity of the award is pending or the enforcement of the arbitral award is 

dismissed in the country where the award was made.130 The New York 

Convention 1958 has eliminated the requirement of "double consular recognition" 

of the Geneva Convention 1927 through the principle of presumptive 

enforceability unless the opposing party can prove the opposite. The New York 

Convention has shifted the burden of proof that the award has not yet become 

biding to the party against whom enforcement is sought. Moreover, the 

replacement of the term "final" to "binding" is also considered one of the major 

advances of the New York Convention compared to the Geneva Convention 1927 

since it no longer requires the Court to issue the order of enforcement in the 

country where the arbitration award was made. 131 

II. “Not yet binding” awards 

                                                           
128Article 1.d - Geneva Convention 1927 

129Albert Jan Van Den Berg, The New York Arbitration Convention of 1958: Towards A Uniform Judicial 

Interpretation (1981), p.333; Fouchard Gaillard Goldman On International Commercial Arbitration (E. 

Gaillard, J. Savage eds., 1999), p.971 

130UN DOC E/CONF.26/2 para.15 

131Albert Jan van den Berg, New York Convention 1958, Kluwer Law International, p.345-346 
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The word "binding" was used by drafters of the New York Convention in this 

context as the substitute for "final" (already used in the equivalent context in the 

Geneva Convention 1927 on the execution of foreign arbitral awards).132 The use 

of the word "binding" aims at clarifying that a party is entitled to file an application 

for recognition and enforcement of an award after such award is issued by the 

arbitral tribunal. This means that such party does not need to obtain the consular 

recognition nor the decision allowing them to do so by the Court of the country 

where the award was issued, or of the country whose law is applied to issue the 

award (called double exequatur) under the provisions of the Geneva Convention 

1927133. 

However, since Article V.1(e) of the Convention does not specify how to determine 

an award to be “binding" or not, the Courts have different views on this issue. In 

general, all the Courts held that this must be determined under the law of the 

country where the award was made134. 

Accordingly, the arbitration award has its binding effect at the time the arbitration 

award is enforced under the law governing the arbitration or at the time the 

arbitration award satisfies conditions stipulated by the term in the applicable law 

which has equivalent meaning of “binding”135. Some other Courts decide this issue 

independently of the law applicable to the award and hold that the foreign arbitral 

award has become binding on the parties when there is no, or no longer, means of 

normal appeal against the award136.  

This means that appeals about content of the award to the appellate arbitration or 

the Court are no longer allowed. In this case, sometimes the Court shall base on 

                                                           
132 Convention on the execution of foreign arbitral awards, signed in Geneva on 26 September 1927. 

133 ICCA Guide 

134 See, for example: France: Tribunal de Grande Instance, Strasbourg, 9 October 1970 (Animalfeeds 

International Corp. với S.A.A. Becker & Cie) Commercial Arbitration Yearbook II (1977) p. 244 (France – 

No.2). 

135Albert Jan van den Berg, New York Convention 1958, Kluwer Law International, p.360 

136 See, for example: Switzerland: Federal Arbitration, Civil Court No.1, 9 December 2008 (Compagnie X SA vs. 

Federation Y) Commercial Arbitration Yearbook XXXIV (2009)pr. 810-816 (Switzerland No.40). 



www.dzungsrt.com 

119 

Back to main menu 

the agreement of the parties. In fact, provisions on the possibility to appeal against 

contents of arbitral awards by the parties are only available in the arbitration rules 

of certain arbitration associations such as GAFTA. Where the parties have chosen 

to conduct arbitration under the rules of the International Chamber of Commerce, 

the ICC Arbitration Rules stipulated under Article 28(6) provide that: "all awards 

shall be binding on the parties." 

The interpretation of the term "binding" does not exclude the right to object to the 

validity of the award in the country where such award was made.137 In other 

words, the party against whom enforcement is sought can still appeal against the 

arbitral decision to the appellate arbitration or the Court if it is in line with 

arbitration rules or the law of some countries such as UK, France and the 

Netherlands. Party against whom enforcement is sought may also object to the 

validity of the arbitration award through procedures requesting for the arbitration 

award to be set aside. On that basis, the party against whom enforcement is sought 

may successfully invoke Article V.1 (e) based on the argument that the arbitral 

award has not become binding. If the Court of Vietnam Court finds that the arbitral 

award is being reviewed by the competent authority of the country where the 

award was made, the Court will issue a decision to suspend the consideration of 

the application in accordance with provisions of Article 457.2 (a) of the CPC 

2015.138  

If the Court receives a written notification of a foreign competent authority 

informing that the latter is reviewing the application requesting for the 

cancellation or suspension of the foreign arbitral award while the first has issued 

the decision on recognition and enforcement of such foreign arbitral award, the 

                                                           
137Albert Jan van den Berg, New York Convention 1958, Kluwer Law International, p.361 

138Article 457. Preparation for the examination of the application 

2. The Court shall issue a decision to temporarily suspend the consideration of the application where 

there exists one of the following grounds: 

a) The foreign arbitral award is being reviewed by the competent authority of the country where the 

award was made; 
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Court can apply Article VI of the Convention139, equivalent to Article 463 of the 

CPC 2015140 to suspend the decision on recognition and enforcement of the foreign 

arbitral award. In any case, as mentioned above, the party objecting to the request 

for recognition and enforcement shall bear the burden of proof that the arbitral 

award has not become binding, been set aside or suspended under the law of the 

country where enforcement of the award is sought. 

III. Arbitral awards being set aside or suspended  

1. Awards being set aside 

The Courts having jurisdiction to set aside arbitration awards include only the 

Court of the country where the award was made or where the award is determined 

                                                           
139Article VI of the New York Convention 

If an application for the setting aside or suspension of the award has been made to a competent authority 

referred to in article V (1) (e), the authority before which the award is sought to be relied upon may, if it 

considers it proper, adjourn the decision on the enforcement of the award and may also, on the application of 

the party claiming enforcement of the award, order the other party to give suitable security. 

140Article 463. Suspension of enforcement, setting aside the decision on recognition and enforcement of 

foreign arbitral awards 

1. Immediately after receiving written notification of the foreign competent authority, from the parties or 

Ministry of Justice, informing that such authority is reviewing the application requesting for the cancellation 

or suspension of the foreign arbitral award, the Court which has issued the decision on recognition and 

enforcement of the foreign arbitral award in Vietnam has to request the Head of civil judgment enforcement 

agency to issue the decision on temporary suspension of enforcement of the award. 

Immediately after receiving the request of the Court, the Head of civil judgment enforcement agency shall 

issue decision to temporarily suspend the execution of the award and send the decision to the Court which 

has issued the decision on recognition and enforcement of the foreign arbitral award in Vietnam, to the parties, 

persons having related rights and obligations. 

The Head of civil judgment enforcement agency can apply necessary security measures for the continued 

execution of foreign arbitral awards under provisions of the law on civil judgment enforcement upon 

requested the agencies, organizations and individuals claiming enforcement. 

2. Immediately after receiving written notification of the foreign competent authority on the cancellation or 

suspension of the foreign arbitral award, the Court of Vietnam which has issued the decision on recognition 

and enforcement of the foreign arbitral award in Vietnam shall issue a new decision to set aside its previous 

decision and send the new decision to the parties, persons with related rights and obligations, the civil 

judgment enforcement agency. 

Immediately after receiving the decision of the Court, The Head of civil judgment enforcement agency shall 

issue the decision to suspend the execution of foreign arbitral award. 
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to be made, i.e. the Court at the place of settlement of disputes by arbitration. These 

Courts are described as having “supervision” jurisdiction on arbitral awards. In 

contrast, the Courts where awards are sought to be recognized and enforced are 

described as having "execution" jurisdiction on arbitral awards which is limited 

only to the determination of the existence of grounds for refusing the recognition 

or enforcement under the Convention. 

In order to object to the recognition and enforcement of awards on the ground that 

such awards have been successfully set aside, in many countries, the award must 

be set aside by the competent Court where the award was made. The fact that one 

party merely submit a claim to set aside the award is not sufficient to refuse the 

recognition and enforcement. This provision aims at preventing the losing party 

to delay the enforcement by filing application for setting aside the award. In case 

where there is a claim for setting aside the award, in the spirit of Article VI of the 

New York Convention, the Court where the enforcement is sought may issue a 

decision to temporarily suspend the consideration of the application under 

provisions of Article 457.2 (a) of the CPC 2015, or temporarily suspend the decision 

on recognition and enforcement the foreign arbitral award if the court has issued 

such decision. 

2. Awards “being suspended" 

Article V.1(e) also provides that the enforcement of an arbitral award can be 

refused if the party against whom enforcement is sought furnishes proof that the 

award has been “suspended” by a Court in the country where the award was 

made, or in the country where its law is applied to make the award. As it can be 

seen in section IV.5.2 (i), Article VI of the Convention stipulates that the Court may 

suspend the decision on enforcement if the defendant filed a request for 

suspension in the country where the award was made141. 

The concept of "suspension of awards" is not defined in the Convention, however 

the majority of state Courts argue that this provision is related to a formal decision 

                                                           
141ICCA Guide, p.101-102. 



www.dzungsrt.com 

122 

Back to main menu 

of suspension of the Court. The Court often explains this concept in a way to imply 

the suspension of execution of an award by a Court (and thus not by regulations of 

the law, such as while waiting for the setting aside of the award) in the country 

where such award was made.142 For example, in case where the Court found that 

"there have been errors which may affect the award and suspend the execution of 

such award until the issue is resolved by the Court where the arbitration award is 

requested to be set aside".143 

Similar to the case where the award is requested to be set aside, the fact that the 

execution of an award is suspended as there is a claim for setting aside such award 

filed at a competent Court is not an ex-oficio ground for refusing the recognition 

and enforcement144. 

Under Article 457.2(a) of the CPC 2015, the Court of Vietnam will also issue the 

decision to temporarily suspend the consideration of application if the foreign 

arbitral award is being reviewed by the competent authority of the country where 

such award was made. In addition, according to Article 463.1 of the CPC, 

immediately after receiving written notification of the foreign competent 

authority, from the parties or Ministry of Justice, informing that such authority is 

reviewing the application for the cancellation or suspension of the foreign arbitral 

award, the Court which has issued the decision on recognition and enforcement of 

the foreign arbitral award in Vietnam has to request the Head of civil judgment 

enforcement agency to issue the decision on temporary suspension of enforcement 

of the award. The decision on temporary suspension of execution will be dismissed 

when there is a written notification of foreign competent authority to set aside or 

suspend the execution of foreign arbitral awards. 

IV. Self-determination jurisdiction of state courts relating to the recognition 

and enforcement of foreign arbitral awards under New York Convention 

                                                           
142Id 

143Swiss Federal Tribunal, Switzerland, 21 /03/2000, 5P.371/1999 

144UNCITRAL Guide, see more at: 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=625&opac_view=-1 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=625&opac_view=-1
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It should be noted that, under the provisions of the first sentence of Article V.1, the 

use of the term "may" is to indicate that the Court has no obligation to refuse the 

enforcement based on the grounds set out in this Article. 145  

Moreover, according to the provisions of Article VII.1 of the Convention, the Court 

can allow the enforcement of the award suspended or set aside in the country 

where it was made 

fully enable the implementation of important decisions has been suspended or 

cancelled in the country where the declaration was issued rulings on the basis of 

terms "may" in Article V.1 or regulations on preferential rights than domestic law 

of the Convention under Article VII.1 on the basis of the term “may” used in 

Article V.a or the principle of privilege of domestic law in accordance with Article 

VII.1 of the Convention146. In other words, even though where an award has been 

set aside in the country where it was issued, or in the country whose law is applied 

for issuing such award, the Court in another country can still recognize and 

enforce without basing on the mechanism of the New York Convention. The case 

of France is the most famous example where its Court has ordered the execution 

of an award even though the award has been set aside in the country where it was 

made. France has done that, not on the basis of the New York Convention, but 

otherwise on the basis of the French law, by deciding not to apply Article VII(1) of 

the New York Convention which provides for the right to apply the more 

favourable provisions. This provision allows the Court to apply the more 

favourable enforcement mechanism compared to the New York Convention, i.e. 

in the direction that can lead to the recognition and enforcement even in case 

where it is not allowed by the Convention. This is also a legal problem leading to 

                                                           
145 Jan Paulsson, “Enforcing Arbitral Awards Notwithstanding a Local Standard Annulment (LSA), ICC Bull. 

9, no. 1 (1998), p.17; Nadia Darwazeh, Article V(1)(e), In Recognition and Enforcement of Foreign Arbitral 

Awards: A Global Commentary on the New York Convention (H. Kronke, P. Nacimiento et al. ed., 2010), 

p.307-309; Christoph Liebscher, Article V, In New York Convention On the Recognition and Enforcement of 

Foreign Arbitral Awards – Commentary (R. Wolff ed., 2012), p.356 

146Chromalloy Aeroservices v. Arab Republic of Egypt, District Court, District of Columbia, United States of 

America, 31/07/1996, 94-2339; 
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much debate in different jurisdiction systems, especially when it is applied for 

investment arbitration award. However, Article 459 of the CPC 2015 has explicitly 

stipulates that the Court of Vietnam shall not recognize the foreign arbitral award 

if such award has been set aside by the competent authority (often the Court) of 

the country where the award was made. 
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VIETNAM (PUBLICATION: GAR 2017) 

The Asia-Pacific Arbitration Review (GAR) published by Law Business 

Research Ltd (UK) in 2017 (updated annually) 

Nguyen Manh Dzung & Dang Vu Minh Ha 

The year 2015 witnessed numerous developments in trade relations between 

Vietnam and foreign partners. In particular, after a decade of preparation, Vietnam 

has finally become the 84th member state of the Convention on Contract for 

International Sale of Goods (CISG)1 which will bring sale contracts between 

Vietnamese and foreign parties closer to international standards. Furthermore, on 

4 February 2016,Vietnam, along with other 11 member countries, signed the Trans-

Pacific Partnership (TPP), a high-standard free trade agreement which covers 

approximately 30 per cent of the global GDP.2 Besides, on 2 December 2015, 

Vietnam and the EU finally declared the completion of negotiation of the EU-

Vietnam Free Trade Agreement (EVFTA).3 This treaty marks an important 

achievement of the 25-year bilateral ties between Vietnam and the EU and is 

regarded as the beginning of a strategic partnership with unlimited potential 

between the two partners. By joining these two remarkable treaties, Vietnam has 

actually adopted the two contentious models of Investor-State Dispute Settlement 

(ISDS) (i.e. the traditional investment arbitration promoted by the United States in 

the TPP and a brand new system of investment court initiated by the European 

Commission in the EVFTA). 

Apart from the accession to these international treaties, new national legislation was 

promulgated in 2015 which is believed to create significant changes to the 

substantive as well as procedural legal matters in Vietnam. Such legislation, both 

international and domestic, will definitely bring interesting changes to arbitration 

practices in Vietnam. This article aims at introducing an overview on the changes 

in the legal framework as a result of the promulgation of new legislation in Vietnam 

and their potential impacts regarding arbitration and ADR. 
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AN OVERVIEW OF ARBITRATION IN VIETNAM IN 2015 

In September 2015, the Ministry of Justice of Vietnam (MOJ) issued the Report on 

four years of Implementation of Law on Commercial Arbitration, which was 

announced in the Conference on the same topic.4 According to the report of the 

MOJ, as of 31 July 2015, arbitration centres in Vietnam have handled 879 cases and 

issued 586 arbitral awards. In addition, the state enforcement agencies received 325 

applications for enforcement of arbitral award with the requested enforcement 

value of nearly US$6.88 million and 592 billion dong. Among them,180 awards 

were successfully enforced, which accounted for 60 per cent of the applications. 

According to the latest information announced by the MOJ, there are now 15 

arbitration centres in Vietnam among which Vietnam International Arbitration 

Center (VIAC) is considered the most prominent. 2015 bore witness to great 

achievements of the VIAC with a number of impressive figures. In 2015, the VIAC 

set a new record of 146 new case filings, recognising an 18 per cent increase from 

124 new cases filed in 2014.5 Among them, 37.1 per cent of the new cases involve 

foreign elements with a number of them requiring the application of foreign laws 

and appointment of foreign arbitrators.6 

Also, the VIAC has just accredited 10 foreign arbitrators to its panel, which 

increases the number of foreign arbitrators of VIAC to 27 including Professor Gary 

Born, President of the Singapore International Arbitration Center. 

Additionally, the VIAC initiated the revision of its Arbitration Rules to be in line 

with the Resolution No.01/2014/NQ-NDTP – Guiding the Implementation of 

Certain Provisions of the Law on Commercial Arbitration (Resolution No.01). 

Remarkably, the procedure for consolidation of the disputes and the expedited 

procedure have been incorporated into the drafts of the new Rules. Not only has 

Vietnam domestic arbitration undergone rapid development in 2015, but foreign 

arbitration involving Vietnamese parties has also realised significant improvement. 

Especially, according to the 2015Annual Report of the Singapore International 

Arbitration Center (SIAC),7 2015 saw a significant increase in the number of cases 

involving Vietnamese parties, which makes Vietnam sixth in the top-10 nationalities 
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(excluding Singapore) of parties that submitted their disputes to arbitration at SIAC 

in 2015 with 29 cases. In addition, Vietnam National Oil and Gas Group (Petro 

Vietnam), a Vietnamese state-owned enterprise, won a US$100 million tax-related 

dispute in an arbitration conducted under the Arbitration Rules of the International 

Chamber of Commerce (ICC).8 These figures indicate a new age when Vietnamese 

parties are no longer against arbitration in foreign institutions. 

New legislation governing the recognition and enforcement of foreign arbitral awards 

In the latest meeting session in November 2015 the National Assembly of Vietnam 

approved a number of pieces of new legislation, including the 2015 Civil Procedure 

Code.9 

Arbitration laws of Vietnam, though using the UNCITRAL Model Law on 

International Commercial Arbitration with amendments as adopted in 2006 as a 

baseline, contain a number of local adaptions. One of the most notable deviations 

is the separation of the recognition and enforcement of foreign arbitral awards from 

the 2010 Law on Commercial Arbitration (LCA). Instead, this issue is governed by 

the Civil Procedure Code (CPC). The 2015 CPC, which comes into force on 1 July 

2016, dedicating a chapter to the procedure for recognition and enforcement of 

foreign arbitral awards. This chapter is considered closer to the 1958 New York 

Convention on Recognition and Enforcement of Foreign Arbitral Award (the New 

York Convention) and is expected to significantly improve the poor record of 

recognition and enforcement of foreign arbitral awards in Vietnam.10 Positive 

amendments to this chapter shall be briefly introduced below. 

Replacing the legal term ‘arbitral decision’ with ‘arbitral award’ to be in line with LCA 

The LCA makes clear distinction between ‘arbitral decision’ and ‘arbitral award’. 

Nevertheless, in the old CPC, the term ‘arbitral decision’ is used in lieu of ‘arbitral 

award’ which causes confusion for practitioners as well as foreign investors. 

Therefore, in order to get rid of that complexity, the new CPC replaces the term 

‘arbitral decision’ with ‘arbitral award’ to be in line with the definition in the LCA 

as well as the New York Convention. It should be noted that under the definition 
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of ‘arbitral award’, only full and final arbitral awards that were not set aside by the 

court of the seat of arbitration shall be recognised and enforced in Vietnam and, 

accordingly, interim awards do not fall within the regime of recognition and 

enforcement of arbitral awards in Vietnam. 

The competent authority handling the recognition and enforcement request 

Pursuant to the old CPC, the award creditors have no choice but to submit their 

application to the MOJ. The dossier is then examined by the MOJ before being 

passed to the competent court. This process is usually time-consuming and causes 

delay to the resolution of the application. Therefore, to shorten the proceeding, the 

new CPC now provides that the award creditors can file their request directly to the 

competent court unless the mutual legal assistance treaties to which Vietnam is a 

member explicitly require the submission of the request to the MOJ.11 

Time bar for application for recognition and enforcement of foreign arbitral award in 

Vietnam 

The old CPC is silent on the matter of time limitation for application for recognition 

and enforcement of foreign arbitral award in Vietnam. Nevertheless, it is shown by 

precedent that the Court arbitrarily applied the time bar of one year, which is 

applicable for general civil cases, to this particular procedure [Cargill v Dong Quang 

(2014), Decision No. 01/2014/QDST-KDTM of the People’s Court of Long An 

province, which is upheld by Decision No. 08/2015/QDST-KDTM of the 

Appellate Court of the Supreme People’s Court in Ho Chi Minh City].The new CPC 

has cured this situation by clearly stating a limitation of three years for the 

application for recognition and enforcement of foreign arbitral award.12 This time 

bar shall start as from the date the foreign arbitral award taking effect. 

Burden of proof 

One of the drawbacks of the recognition and enforcement of foreign arbitral award 

in Vietnam is that heavy burden of proof is usually wrongly placed against the 

award creditors instead of award debtors due to the silence of the old CPC on this 

issue. The local court often requests the award creditors to provide bunches of 
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documents to prove a number of issues such as the legal capacity to enter into the 

contract and the arbitration agreement of each contracting party, validity of the 

arbitration agreement or the legality of the service of arbitral notices.13 

Understanding that problem, the new CPC, in compliance with articleV.1 of the 

New York Convention, clearly stipulates that the burden of proof shall be borne by 

the award debtors.14 This amendment is expected to make a change in the attitude 

of the local award debtors who often refused to participate in the arbitral 

proceedings only to later claim against the recognition and enforcement of the 

arbitral award in Vietnam. 

Proof of foreign law 

The old CPC does not provide any provision on how contents of foreign law would 

be pleaded before the Vietnamese courts. Hence, the local judges usually use their 

subjective understanding and analogical application of Vietnamese law to interpret 

and apply foreign laws. To fill in such blank, the new CPC has supplemented a new 

provision on the application of foreign law in which it stipulates the obligation to 

provide the contents of foreign law by the litigants.15 Notably, the law also 

implicitly provides an open door for the reference of foreign lawyers’ affidavit by 

allowing the provision of foreign law by an individual, organisation or authority 

specialised in foreign laws. 

Judicial review of the appellate decisions on recognition or non-recognition of foreign arbitral 

awards 

The appellate decisions on recognition or non-recognition of foreign arbitral 

awards of the High Court (previously known as the Appellate Court) used to be 

final and binding without any higher level of review. Nevertheless, due to the bad 

record of non- recognition cases, the new CPC now allows the review of the 

decisions by the Supreme People’s Court under cassation or re- opening 

procedure.16 Thus, it is supposed that the number of foreign arbitral awards to be 

refused of recognition and enforcement in Vietnam for wrongful application of the 

law or misinterpretation of facts would decrease under the strict supervision of the 

Supreme People’s Court. 
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These amendments are expected to bring the law governing the procedure for 

recognition and enforcement of foreign arbitral awards in Vietnam closer to the 

international standards. Though it may take time to see any actual improvement, it 

is reasonable to believe in a brighter future for the number of recognised foreign 

arbitral awards in Vietnam. Nevertheless, ‘contrary to fundamental principles of 

Vietnamese laws’ is still listed as a ground for refusal of recognition and 

enforcement of foreign arbitral award in Vietnam, instead of ‘public policy’. The 

concept of ‘fundamental principles of Vietnamese laws’ remains a long-standing 

problem, not only of the recognition and enforcement of foreign arbitral awards, but 

also of the annulment of domestic arbitral awards. It is hoped that detailed 

definition or guidance on this term shall be issued in the near future. 

Recourse against domestic arbitral awards 

According to the report of VIAC, 2015 recognises the highest number of 

applications for annulment of the arbitral awards with 13 applications. 

Nevertheless, until the end of 2015, there had yet to be any domestic award set aside 

by the local court. 

Similar to the situation of recognition and enforcement of arbitral award in 

Vietnam, ‘contrary to fundamental principles of Vietnamese laws’ is still the most 

typical ground for the losing parties to challenge the arbitral award. For instance, 

an award debtor submitted that the arbitral award did not uphold the agreement of 

parties on acceptance of work, payment and other regulations of Law on 

Construction could make up a violation of fundamental principles of Vietnamese 

laws (Life Style Vietnam Joint Stock Company v Tien Phong Construction and Trade Co., 

Ltd (2015) Decision No. 1161/2015/QD-PQTT dated 23 October 2015 of the People’s 

Court of Ho Chi Minh city).This argument was rejected by the trial panel because it 

led to a revisit of the merit of the dispute which is not allowed by article 71(4) of the 

LCA. In another case, the losing party argued that miscalculation of the time bar 

and failure to clarify on the time of conclusion of the contract and delivery of the 

goods also resulted in a violation of fundamental principles of Vietnamese laws 

(Minh Sang Technical Co., Ltd v Multron System PTE. Ltd (2015) Decision No. 
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1172/2015/QD-PQTT dated 26 October 2015 of the People’s Court of Ho Chi Minh 

city).The trial panel in this case only considered the submission on time bar but still 

upheld the decision of the arbitral tribunal because the allegation of the award 

debtor was groundless. Other issues related to the conclusion of the contract and 

the delivery of the goods are regarded as the substantive matters which had been 

resolved by the arbitral tribunal and hence not reviewed by the trial panel. 

Other grounds raised by the award debtors for challenge against the arbitral award 

are: the arbitral proceedings are inconsistent with the provisions of laws,17 

violation of the confidentiality of arbitration and not ensure of the impartiality, 

objectivity and independence of the arbitrators.18 None of these grounds is 

justified and all of them are disregarded by the trial panel. 

Though there is no new regulation governing the annulment of domestic arbitral 

award promulgated in 2015, it seems that the guidance of the Supreme People’s 

Court in Resolution No. 01 has been generating a positive effect. These above 

decisions also reflect the open mind of the local judges with regard to the challenge 

of domestic arbitral awards in particular and arbitration issues in general. 

NEW DAWN OF MEDIATION IN VIETNAM 

Though in recent years mediation has been recognised as a method of alternative 

dispute resolution beside arbitration, there has never been any legislation 

specifically regulating commercial mediation. The Decree on Commercial 

Mediation, which is now under the final review of the government and is expected 

to be passed in the middle of 2016, is the first legislation governing the commercial 

mediation in Vietnam. The Decree is inspired by the UNCITRAL Model Law on 

International Commercial Conciliation with several local modifications. 

Furthermore, the promising future of Mediation in Vietnam is also facilitated by 

Chapter 33 of the new CPC on recognition of results of out-of-court mediation. This 

section will concentrate on introducing highlights of the new framework governing 

mediation in Vietnam. 

Qualification of mediators 
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According to the Decree on Commercial Mediation, in order to be a mediator in 

Vietnam, a person must meet specific qualifications that are quite similar to the 

qualifications of arbitrators set out by the LCA. Notably, there is no explicit 

restriction on the nationality of the mediator except for the requirement for 

registration with the Department of Justice in case of ad hoc mediator. That means 

foreign mediators are free to register and be named in the list of mediators of a 

mediation centre in Vietnam. 

Forms of mediation and procedure for conducting mediation 

The Decree on Commercial Mediation promotes both institutional mediation and 

ad hoc mediation. A mediation centre can be newly established or an arbitration 

centre registering to conduct mediation service. Furthermore, the Decree also 

encourages foreign mediation institutions to open their branches or representative 

offices in Vietnam. 

Recognition of mediated settlement agreement 

One of the matters contributing to the success of the mediation is the ability of 

enforcement of the settlement agreement resulted from mediation. For this purpose, 

firstly the mediated settlement agreement will have binding effect between parties 

in accordance with the civil law. Furthermore, both the Decree on Commercial 

Mediation and the new CPC allow one or both parties to request the court for 

recognition of the mediated settlement agreement. After being recognised, the 

mediated settlement agreement shall take immediate effect without being reviewed 

under appellate procedure and be enforced as court judgment in compliance with 

the 2008 Law on Enforcement of Civil Judgment amended in 2014.19 These 

regulations are in line with the international trend reflecting the proposed 

Convention on Recognition of Mediated Settlement Agreement, a convention with 

similar effect to the New York Convention, which is now a main topic in the 

working agenda of the Working Group II of the UNCITRAL.20 

Regardless of minor deficiencies, these regulations are expected to create a sound 

legal framework for the solid development of mediation in Vietnam. 
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ISDS REGIMES UNDER NEW FTAS OF VIETNAM 

Vietnam is now member of 11 FTAs and is taking part in the negotiation process of 

five others.21 Among them, the regional Trans-Pacific Partnership (TPP) and the 

Europe–Vietnam FTA (EVFTA) are attracting special attention from investors as 

well as legal practitioners not only from Vietnam but also from countries all over 

the world. Though having not signed the Washington Convention on Settlement of 

Investment Disputes between States and Nationals of Other States (ICSID), Vietnam 

was involved in seven investment arbitration cases with foreign investors 

conducted in compliance with UNCITRAL Arbitration Rules, of which Vietnam 

successfully settled one case, won two cases and is still in the process of resolving 

four remaining ones.22 

As ISDS provisions are always the ones with most controversies, this section shall 

be dedicated to give an overview of the ISDS mechanism under the two modern 

FTAs that have recently been concluded by Vietnam. 

TPP with the traditional investment arbitration model 

The ISDS in the TPP is inspired by the 2012 Model Bilateral Investment Treaties 

(BIT) of the United States with a number of reformations in order to increase the 

safeguard and transparency of arbitral proceeding but still maintains the ‘loosely 

institutionalized system of one-off arbitration’.23 

Procedure of dispute resolution 

Influenced by the traditional investment arbitration, investor– state disputes under 

the TPP shall be resolved by an arbitral tribunal comprises of three arbitrators 

appointed by the disputing parties unless otherwise agreed by the parties. Under 

the TPP, the claimant also has a choice of procedural rules, namely the ICSID 

Convention, ICSID Additional Facilities, UNCITRAL Arbitration Rules or other 

rules as agreed by both the claimant and the respondent. It should be noted that 

almost all members of the TPP are members of ICSID while Vietnam has not shown 

a clear intention to accede to this convention. 

Enforcement of the award 
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The arbitral tribunal shall render the arbitral award that has binding effect upon 

disputing parties if it is not subject to revision or annulment under the ICSID 

Convention, ICSID Additional Facilities or UNCITRAL Arbitration Rules. There 

is no appeal mechanism under the TPP. Enforcement of the award shall be 

provided by the national law of the member states and may be sought through the 

ICSID Convention or New York Convention.24 

Transparency 

One of the innovations of the ISDS under the TPP is the policy of transparency. 

Accordingly, all the arbitral documents including, inter alia, the notice of intent, 

notice of arbitration, pleading, memorials, minutes of transcript of hearings, orders, 

awards and decisions of the arbitral tribunal shall be made available to the public 

subject to a limited number of exceptions as may be raised by the respondent. 

Furthermore, the hearing shall also be open to the public.26 The TPP also requires 

the member states to provide guidance on the code of conduct as well as guidance 

on the conflicts of interest for arbitrators serving on ISDS tribunals.27 Being familiar 

with the confidentiality of investment arbitration conducted under the old 

UNCITRAL Arbitration Rules, it is high time for Vietnam to get used to the 

transparency policy under the ISDS mechanism of the TPP and the UNCITRAL 

Rules on Transparency in Treaty-based Investor-State Arbitration, which are 

incorporated in the new UNCITRAL Arbitration Rules that took effect on 1 April 

2014. 

In general, ISDS provisions under the TPP is regarding as having ‘address the 

deficiencies and limitations of ISDS provisions in earlier investment treaties’28 and 

balancing the rights of the investors with the sovereignty of the host country. 

New mechanism of ISDS under the EVFTA 

Being regarded as ‘one of the most ambitious and comprehensive FTAs to date’,29 

the EVFTA applies a new mechanism of ISDS which was proposed by the European 

Commission. Particularly, it is announced by the European Commission that the 

ISDS in section 3,Chapter 8 on trade in services, investment and e-commerce of the 
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EVFTA includes key provisions of the new investment court system for EU trade 

and investment negotiations which the European Commission is also proposing in 

the negotiation of the Transatlantic Trade and Investment Partnership (TTIP) with 

the United States.30 Accordingly, the disputes between an investor and Vietnam 

or the EU or a member state of the EU shall be resolved by a two-tier tribunal system 

in which the decision of the tribunal will be subject to appeal by the appellate 

tribunal. Furthermore, the procedure of dispute resolution as well as the 

enforcement of the award is also noteworthy. 

Investor–state dispute settlement bodies 

Instead of traditional arbitration, investment disputes under the EVFTA shall be 

resolved by standing tribunal operating similarly to a permanent court or the 

Dispute Settlement Body (DSB) of the WTO. Pursuant to article 12(2) of section 3, 

Chapter 8 of the EVFTA, the tribunal shall comprise nine standing members, three 

of them shall be nationals of a member state of the EU, three shall be nationals of 

Vietnam and three shall be nationals of third countries. The members of the tribunal 

must be qualified for judicial office in their countries or jurists of recognised 

competence. Public international law expertise is a compulsory requirement and 

experience of international trade and investment law and dispute resolution is 

desirable.31 

Meanwhile the appellate tribunal will consist of six appointees, two of them 

nationals of Vietnam, two nationals of a member state of the EU and two nationals 

of third countries.32 They are also required to meet the same qualifications as the 

members of the tribunal and must be appointed to the highest judicial office in their 

respective countries.33 

The procedure of dispute resolution 

Similar to the TPP, a claim shall only be considered by the tribunal if it meets all the 

pre-conditions for the settlement of a dispute such as amicable settlement, 

consultations and submission of notice of intent to submit a claim. The claimant can 

choose to apply either the ICSID Convention; the ICSID Additional Facilities; or the 
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UNCITRAL Arbitration Rules; or any other rules on agreement of the disputing 

parties with clear intention made in their statement of claim.34 

The tribunal hearing a specific case shall be a division of three members from the 

nine members of the tribunal, one national of a member state of the EU, one a 

national of Vietnam and chaired by a member who is a national of a third country.35 

The division of the tribunal shall decide a dispute upon consensus basis. In case, 

consensus cannot be reached, the majority method shall be used.36 The decision 

made by the division of the tribunal shall be regarded as a provisional award and 

shall be subject to appeal. Either disputing party may appeal against the provisional 

award for one of the grounds set out in article 28(1) of section 3, Chapter 8 of the 

EVFTA. The appellate proceedings shall be conducted similarly to the first instance 

by the division of three members from the appellate tribunal. The award of the 

appellate tribunal shall be final and binding upon the disputing parties. 

The dispute resolution proceedings shall be assisted by the Secretariat of ICSID or 

the Permanent Court of Arbitration, which will be decided during legal scrubbing 

before the finalisation of the text of the EVFTA. 

Enforcement of the awards 

A provisional award issued by the tribunal that is not appealed by any disputing 

party within 90 days of its issuance and final award of the appellate tribunal shall 

be binding upon parties and not subject to any appeal, review and annulment of 

other remedy. Unlike the arbitral award rendered by the arbitral tribunal under the 

ISDS regime of TPP, the final awards under the EVFTA shall be recognised by the 

member states of the EVFTA within its territory as a final judgment of the local 

court.37 Nevertheless, in the first five years after the entry into force of the FTA, the 

awards, of which Vietnam is a respondent, must be recognised and enforced in 

Vietnam pursuant to the New York Convention.38 

Apart from these significances, the ISDS mechanism under the EVFTA also focuses 

on the transparency as well as the independence and impartiality of the members 

of the tribunal or appellate tribunal with the incorporation of UNCITRAL Rules on 



www.dzungsrt.com 

138 

Back to main menu 

Transparency in Treaty-based Investor-State Arbitration as referred to in article 20 

of section 3 and a Code of Conduct of Members of the Tribunal, Members of the 

Appellate Tribunal and Mediators attached in Annex II of Chapter 

8.Furthermore,there is also a designated mediation procedure mechanism for 

resolution of investor–state disputes applicable for voluntary mediation between 

disputing parties. 

It is anticipated that the ISDS mechanism under the EVFTA shall be a challenge to 

Vietnam as the investment disputes will increase along with the growth of trade 

values. Additionally, it is the first time this new two-tier system is applied and may 

be supportive evidence for the EU in the negotiation of ISDS provisions in the TTIP.  

CONCLUSION 

It is said that opportunities are always accompanied by challenges and Vietnam, for 

ratification of the new generation FTAs, should be ready to cope with the threat of 

the increase in number of investment arbitration cases. However, the government of 

Vietnam seems to be concentrating more on trade deals than paying due attention to 

the ISDS regime. Particularly, Decision No.04/2014/ QD-TTg on Promulgation of 

Regulation on Coordination in Resolution of International Investment Disputes of 

the Prime Minister of Vietnam dated 14 January 2014 is regarded as a first positive 

move to basically prepare to participate in the resolution of investment disputes. 

Accordingly, the MOJ will be the pioneer assisting the government to coordinate 

with other national agencies and also act as legal representative agency of the 

Vietnamese government in the settlement of international investment disputes. 

Furthermore, with the amendments of a number of important legislation, Vietnam is 

showing a positive and friendly attitude toward both arbitration and mediation, 

being the dispute resolution methods outside the court. This movement is believed 

to make great contribution to the development of ADR in Vietnam and brings the 

framework governing arbitration and mediation of 

Vietnam coming closer to the international standards. 

Since these pieces of legislation, both domestic and international, still have not been 

tested it will be interesting to see what the future may bring and how Vietnam will 
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complete its framework to welcome the opportunities and face the challenges. 
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THE ASIA-PACIFIC ARBITRATION REVIEW (GAR) PUBLISHED BY LAW 

BUSINESS RESEARCH LTD (UK) IN 2016 (UPDATED ANNUALLY) 

Nguyen Manh Dzung & Nguyen Thi Thu Trang 

Although arbitration first appeared in Vietnam in the 1960s in the forms of the 

State Economic Arbitration System (SEAS), the Foreign Trade Arbitration 

Committee (FTAC) and the Maritime Arbitration Committee (MAC), it was not 

until 1986 that arbitration activities in Vietnam began to actually flourish, owing 

to an all-round renovation policy named Doi Moi. 

This policy was promulgated with top priority given to economic reforms to 

create a multi-sector economy, attracting greater foreign investment and 

broadening the export market. As a result, Vietnam has signed 50 bilateral 

investment treaties (BITs)1 and eight regional and bilateral free trade agreements 

(FTAs).2 The 1958 United Nations Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards (the New York Convention) was 

acceded to on 12 September 1995, with entry into force on 11 December 1995.With 

these significant changes, awareness of arbitration in Vietnam has increased and 

arbitration has gradually become a favoured mechanism for dispute settlement in 

transactions between Vietnamese parties and their international partners. 

According to the Preliminary Report on the Three Years of Implementation of the 

LCA of the Vietnamese Ministry of Justice (MOJ), from 2011 to 2013 the number 

of disputes resolved by arbitration increased sharply. The Vietnamese 

government also encourages the development of arbitration as an alternative 

dispute resolution mechanism by making efforts to synchronise laws on 

arbitration with a pro-arbitration regime. Conferences, seminars and training 

courses sponsored by both Vietnamese government agencies and non-

government institutions have been organised to improve the understanding of 

and provide necessary skills to local judges, arbitrators and Vietnamese 
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enterprises. 

Arbitration law in Vietnam 

The first legislation on arbitration in Vietnam was the Ordinance on Commercial 

Arbitration3 (OCA) dated 25 February 2003. However, to foster arbitration 

activity and encourage a pro-arbitration approach in Vietnam, the Law on 

CommercialArbitration4 (LCA) was passed by the National Assembly of Vietnam 

on 17 June 2010 and came into effect on 1 January 2011, replacing the OCA.5 The 

LCA was designed in line with the 2006 UNCITRAL Model Law on International 

Commercial Arbitration (Model Law). However, owing to local circumstances, 

there are certain differences, inter alia: 

• Article 2 of the LCA states that disputes arising from commercial activities 

are arbitrable whereas nowhere in the LCA does it clarify the meaning of the term 

‘commercial activities’. This term is defined in the 2005 Commercial Law of 

Vietnam as encompassing all activities of profit-making purposes, including, inter 

alia, sale or purchase of goods, provision of services, investment and commercial 

promotion. However, it is unclear as to whether tort claims are arbitrable or 

whether profit- making purposes bear the same meaning as the commercial 

nature mentioned in the UNCITRAL Model Law.6 

• The LCA sets out certain mandatory qualifications for arbitrators to ensure 

that disputes will be settled by reliable tribunals.7 

• The LCA also supports arb-med procedures by permitting arbitration 

tribunals, at the request of parties, to assist them in reaching an amicable 

resolution of their dispute.8 

• To be enforced in Vietnam, ad-hoc arbitration awards are required to be 

registered with national courts.9 

• One ground for vacating arbitral awards under the LCA is ‘fundamental 

principles of Vietnamese law’ instead of ‘public policy ‘as provided in the 

UNCITRAL Model Law. The interpretation of this term is a complicated issue in 

Vietnam. 

In addition, there are by-laws issued to guide the implementation of the LCA, 
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namely Decree No.63/2011/ND-CP dated 28 July 2011 and Resolution 

01/2014/NQ-HDTP dated 20 March 2014 of the Council of Judges of the Supreme 

People’s Court of Vietnam (Resolution 01/2014).10 In particular, Resolution 

01/2014 is designed to ensure the effectiveness of arbitral proceedings and to 

illuminate matters not expressly covered by the LCA, for example, the role of 

national courts over foreign arbitrations seated in Vietnam, consolidation of 

ongoing arbitration proceedings, the legal consequence of waiving the right to 

object and other provisions increasing the enforceability of arbitration 

agreements. 

In Vietnam, the recognition and enforcement of foreign arbitral awards is 

regulated by Chapter XXIX-Part VI of Civil Procedure Code No. 24/2004/QH11 

as amended in 2011 (CPC). Recently, the Supreme People’s Court of Vietnam 

issued a Practice Note 246/TANDTC-KT dated 25 July 2014 (Practice Note 246), 

giving internal guidance on the resolution of applications for recognition and 

enforcement of foreign arbitral awards in Vietnam. This Practice Note shows the 

pro-arbitration approach taken by the Supreme People’s Court of Vietnam by 

clarifying the burden of proof of parties, the applicable law for examining the due 

conduct of arbitral proceedings, and the capacity of parties signing the arbitration 

agreement, and by explaining the exceptions to recognition and enforcement of 

foreign arbitral awards. Notably, the CPC is now undergoing review and 

amendment. This includes changes that are expected to be a significant step 

towards bringing the arbitration regime more closely into line with the New York 

Convention. 

Both domestic and recognised foreign arbitral awards will be enforced in 

accordance with the Law on Enforcement of Civil Judgments No.26/2008/QH12 

(LECJ), which was passed by the National Assembly of Vietnam on 14 November 

2008 and took effect on 1 July 2009. 

Arbitration institutions in Vietnam 

At this time, there are 11 arbitration centres in Vietnam with a total of 325 

registered arbitrators.11 Among them, the most prominent institution is the 
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Vietnam International Arbitration Centre (VIAC) at the Vietnam Chamber of 

Commerce and Industry (VCCI), with 149 reputable arbitrators, including 17 

foreign arbitrators.12 The VIAC has internal guidance for arbitrators on the time 

and cost-effective conduct and management of arbitral proceedings. Remarkably, 

in 2014, the time it took to render a VIAC arbitral award ranged from 81 to 251 

days. 

In 2014 the VIAC achieved a great deal. The VIAC resolved 124 cases, with over 

51 per cent of total disputes involving foreign elements and 20 per cent of total 

cases requiring the application of foreign law. That figure may partly represent 

the growth of arbitration activities in Vietnam. 

Enforceability of arbitration agreement 

An arbitration agreement will be enforceable under Vietnamese law if it 

demonstrates the implicit or explicit mutual consent of parties and is ‘in 

writing’,13 regardless of whether the arbitration agreement is made before or after 

the time of the dispute14 (Tan Hoa v Valency Trading (2011), Decision 

1190/2011/KDTM-QD of People’s Court of Ho Chi Minh City). 

Before the LCA came into force, the position had been that regardless of the 

existence of a valid arbitration agreement, when one party initiated court 

proceedings, but the other party failed to object to the competence of the court, it 

might form a new choice of court clause, replacing the arbitration agreement. 

However, the Vietnamese Court dismissed this allegation and upheld the 

decision favouring jurisdiction of the arbitral tribunal (Kuo Chi Sheng v Truong 

Sanh (2009), Decision 1475/2009/KDTM-QD of the People’s Court of Ho Chi 

Minh City).This decision, in hind- sight, is consistent with the provision of article 

16(2)(dd) of the LCA and the recent guidance of the Supreme People’s Court in 

Resolution 01/2014, which limits the court to consider only the existence and the 

operability of arbitration agreements. The current stance is also entirely consistent 

with article II of the New York Convention regarding the guarantee of 

enforceability of an arbitration agreement. Resolution 01/2014 further sup- ports 

arbitral proceedings by stating that even if the court finds that the dispute is not 
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within the competence of the arbitral tribunal, the court shall stay the court 

proceedings in favour of the arbitration if the case has already been handled by 

an arbitral tribunal.15 In another case, the court decided that ‘internal corporate 

regulations are not binding on a third party’ when an award debtor claimed that 

its signatory lacked the capacity to sign the arbitration agreement due to 

restrictions provided in the internal charter/resolution of the company (Thuy Loc 

v Shiseido (2013) Decision 526/2013/KDTM-QD of the People’s Court of Ho Chi 

Minh City). 

The supporting role of Vietnamese courts in arbitration 

Articles 46, 47 and 48 of the LCA permit the arbitration tribunal, on its own 

initiative or at the request of one or both parties, to collect evidence and summon 

witnesses. The court shall, at the request of the tribunal or a party, exercise its 

supporting role in collecting evidence and summoning reluctant witnesses as set 

out in articles 46(5) and 46(6) of the LCA and article 11(3) of Resolution 01/2014, 

provided that previous attempts to collect evidence were unsuccessful and that 

the absence of said witness(es) would obstruct the dispute settlement. 

Moreover, article 49(2) of the LCA gives the arbitral tribunal the power to order six 

types of interim relief at the request of one party, including: 

• prohibition of any change in the status quo of the assets in dispute; 

• prohibition of acts by, or ordering one or more specific acts to be taken by 

a party in dispute, aimed at preventing conduct adverse to the process of the 

arbitration proceedings; 

• attachment of the assets in dispute; 

• requirement of preservation, storage, sale or disposal of any of the assets 

of one or all parties in dispute; 

• requirement of interim payment of money as between the parties; and 

• prohibition of transfer of property rights of the assets in dispute. 

However, to avoid application of the same interim relief by both the arbitral 

tribunal and court, the court shall refuse the application of a party if that party 

has requested the arbitral tribunal to apply the same interim measure, and vice 
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versa, unless the interim measure requested by that party is beyond the 

competence of the arbitral tribunal.16 Further, under article 50 of the LCA, parties 

shall bear the burden of proof of the necessity for such interim relief in the dispute 

settlement. On that basis, the arbitral tribunal and the court are free to determine 

whether to grant the requested measure. 

Although under the CPC the court has the authority to order 13 kinds of interim 

relief,17 including those available to tribunals under the LCA as well as a number 

of exclusive ones,18 Resolution 01/2014 mistakenly limits the court’s power so 

that it is equal to the arbitral tribunal’s (i.e. the court can only order the same kind 

of interim reliefs provided in article 49(2) of the LCA).It should be noted that 

interim relief may only be ordered by the court after the filing of a statement of 

claim in arbitration. 

Recourse against arbitral awards 

The grounds for recourse against arbitral awards are stated in article 68 of the 

LCA and are consistent with article 34 of the Model Law except for two main 

differences. The first is article 68(2) (dd) of the LCA regarding forged evidence 

affecting the issuance of the arbitral award and the arbitrator accepting money 

from one party, which was actually adopted from Chinese arbitration law. 

Secondly, as mentioned above, the LCA refers to the term ‘fundamental 

principles’ instead of ‘public policy’ as grounds for setting aside arbitral awards. 

When invoking the grounds under article 68(2), the parties who challenge the 

arbitral award shall bear the onus of proof, except for the situation in article 

68(2)(dd) involving the ‘fundamental principles of Vietnamese law’, which shall 

be the responsibility of the court. However, in some previous cases the 

Vietnamese court used this vague term to revisit the merits of the dispute19 

(Hong Phat v China Policy Limited (2013) People’s Court of Ho Chi Minh City; 

Toepfer v Sao Mai (2011), The Appellate Court – Supreme People’s Court in 

Hanoi). 

To clarify this point, Resolution 01/2014 of the Supreme People’s Court requires 

the competent court to consider the two following questions:20 (i) whether the 
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principle that is purported to be breached is one of the ‘basic principles on 

conduct, of which effects are most overriding in respect of the development and 

implementation of Vietnamese legal system’; and (ii) whether an arbitral award 

‘violates the interests of the government, and the legitimate rights and interests of 

third party(ies)’. If the arbitral award does not satisfy both questions the court will 

not set aside that award, on the basis of violation of fundamental principles of 

Vietnamese laws. 

Although the new definition rectifies the incorrect under- standing of some 

Vietnamese courts that all provisions of law could be ‘fundamental principles’, it 

is not comprehensive enough, since there are still a number of ‘fundamental 

principles’ that can be found in other laws. Additionally, the connection between 

the rights and interests of third parties and ‘fundamental principles of Vietnamese 

law’ is still debatable. It is, however, undeniable that with this new guidance the 

Vietnamese court will be more prudent when considering whether to vacate an 

arbitral award on this ground. 

Notably, the decision of the competent court on recourse against arbitral awards 

is final and is not subject to appeal or cassation as stipulated in article 71 of the 

LCA. 

Regardless of these problems, according to the report of the VIAC published at a 

conference on the annulment of arbitral awards on 20 January 2015, from 2003 to 

2014, only 46 out of 679 arbitral awards were challenged (6.7 per cent) and, of 

those, only 19 were set aside. This demonstrates the favourable attitude of the 

local courts toward arbitration as well as the high enforceability of Vietnamese 

arbitral awards. The recent notable case between Vinalines (Vietnam), one of the 

largest state-owned corporations, and SK E&C, a Korean construction contractor, 

affirms this statement (Vinalines v SK E&C (2014), Decision No. 09/2014/ QD-

PQTT of the People’s Court of Hanoi). In this particular case, Vinalines challenged 

the VIAC award in favour of SK E&C, ordering Vinalines to pay SK E&C the 

amount of around US$3 million. Vinalines requested that the arbitral award be 

set aside on several grounds, including the violation of fundamental principles of 
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Vietnamese law, forged evidence and ultra petita claims. Vinalines also called for 

the intervention of the Ministry of Transportation, the Prime Minister and even 

the Supreme People’s Court for reconsideration of the arbitral award. However, 

the Court of Hanoi City finally dismissed these arguments and decided to uphold 

the arbitral award because Vinalines failed to prove their allegations and the court 

will not review the substantive matters decided by the arbitral tribunal. 

Enforcement of foreign arbitral awards 

Pursuant to the reservations that Vietnam made when ratifying the New York 

Convention, foreign arbitral awards are enforceable in Vietnam only when: 

• they are awards made in the territory of another contracting state; 

• they involve differences arising out of legal relationships, whether 

contractual or not, that are considered as ‘commercial’ under the national law of 

Vietnam; and 

• with regard to awards satisfying the above condition of ‘commercial’ 

nature but made in the territory of non-contracting states, Vietnam will apply the 

Convention only to the extent to which those states grant reciprocal treatment. 

The exceptions for recognition and enforcement of foreign arbitral awards in 

Vietnam set out in article 370 of the CPC are consistent with article V of the New 

York Convention. The only difference is the breach of ‘fundamental principles’ 

instead of ‘public policy’ as an exception to recognition and enforcement of 

foreign arbitral awards. It is arguable that the explanation of ‘fundamental 

principles of Vietnamese law’ in Resolution 01/2014, as mentioned above, is also 

applied to this ground. 

Foreign arbitral awards are defined under the LCA and CPC as awards rendered 

in a foreign arbitration, either inside or outside the territory of Vietnam, to resolve 

a dispute as agreed by par- ties.21 Accordingly, a foreign arbitral award in 

Vietnam is considered a ‘non-domestic arbitral award’ under Article I of the New 

York Convention; however, Vietnam does not have any specific provision for 

non-domestic arbitration. As a result, there may be a situation where Vietnam is 

the place of arbitration but the arbitration is conducted under a foreign arbitration 
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institution rules (for example ICC Rules or SIAC Rules). In such a case, the arbitral 

proceedings shall, in light of article 5(5) of the Resolution 01/2014, be conducted 

in accordance with the LCA and recognition of this award will be considered 

under the provision of the CPC for a foreign arbitral award. 

In theory, there is no specific time limit for a party to submit an application for 

the recognition and enforcement of foreign awards in Vietnam. However, a 

precedent shows that the court may apply a limit of one year to this kind of matter 

in the CPC (Cargill v Dong Quang (2014), Decision No. 01/2014/QDST- KDTM 

of the People’s Court of Long An province). Therefore, until further guidance on 

the time limit is issued, the award creditor is highly recommended to seek 

recognition and enforcement within one year of the award’s issuance. 

Further, there is no provision on how contents of foreign law should be pleaded 

before Vietnamese courts. Consequently, in practice, some local judges, based on 

their subjective under- standing, choose to consider matters governed by foreign 

law in light of analogical application of Vietnamese law, especially in the matters 

of the legal capacity of the contracting parties, the validity of the arbitration 

agreement and the fundamental principles of Vietnamese laws (Strategic Think 

Tank LLC and 260 Architects v Sudico (2014), Decision No. 

07/2014/QDST_KDTM of the People’s Court of Hanoi).The burden of proof was 

also wrongly imposed on the award creditor (Ecom v Hatexco (2013), Decision 

08/2013/VKDTM of the People’s Court of Hanoi).Some courts even applied the 

provision of service of notice in court proceedings to judge that the service of 

arbitral documents of the tribunal was improper and hence, refused the recognition 

of foreign arbitral awards (Ecom v Dong Quang (2013), Decision No. 01/2013/ QDST-

KDTM of the People’s Court of Long An). 

In any case, the decision on the application of recognition and enforcement of a 

foreign arbitral award rendered by the first instance court is subject to appeal by 

the involved parties and objections by the People’s Prosecutors.22 

The misunderstandings of local courts may be the main rea- son why the 

percentage of foreign arbitral awards recognised and enforced in Vietnam is still 
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low. According to the latest report of the Supreme People’s Court at a conference 

held by the Ministry of Justice of Vietnam, from 2005 to 2014, 24 out of a total of 52 

applications for recognition and enforcement were dismissed – 46 per cent of all 

foreign awards were refused to be enforced in Vietnam.23 It is expected that the 

correct guidance of the People’s Supreme Court in Practice Note 246 will lead to an 

increase in foreign arbitral awards becoming both recognised and enforced in 

Vietnam. It is, however, still advisable that international users appoint local bailiffs 

or lawyers to serve arbitral notices on Vietnamese counterparties as an extra 

method, especially in ex- parte proceedings, to avoid the most popular grounds for 

refusal of recognition and enforcement of potential awards at the later enforcement 

stage. 

Potential market for foreign practitioners and foreign arbitration institutions 

The LCA opens up a potential market for foreign arbitration institutions, foreign 

arbitrators and foreign lawyers. 

In accordance with Chapter 12 of the LCA, both branches and the representative 

offices of foreign arbitration institutions shall be permitted to operate in Vietnam. 

Although at present no branch or representative office of a foreign arbitration 

institution has been established in Vietnam, this provision has paved the way for a 

stronger Vietnamese arbitration market in the future. 

As mentioned above, there are currently 17 foreign arbitrators registered in 

Vietnam. Pursuant to the statistic of the VIAC, the number of disputes has foreign 

elements accounted for 51 per cent of total disputes atVIAC.24 Foreign arbitrators 

and experts are welcome to register under the list of arbitrators of Vietnamese 

arbitration institutions to meet the high demand of parties in international 

commercial disputes. Additionally, parties are free to appoint any foreign 

arbitrator who is not registered to resolve their disputes regardless of whether or 

not Vietnamese law is applicable. 

More crucially, unlike court proceedings, foreign lawyers do not need to be 

qualified or admitted to the national Bar as Vietnamese lawyers to act in 

arbitrations in Vietnam. With the increase in disputes applying foreign laws, 
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involvement of foreign lawyers will become essential in arbitral proceedings in 

Vietnam. 

A bright future for ADR in Vietnam 

In conclusion, we would like to highlight that Vietnamese law is in the process of 

review and amendment which we believe will lead to a brighter future of 

alternative dispute resolution mechanisms in Vietnam in general, as well as 

commercial mediation and arbitration in particular. This legislative activity comes 

hot on the heels of a major revision of the Civil Code, the CPC and the birth of the 

first legislation on commercial mediation. 

To improve arbitration activities, the amendments being addressed are inter alia: 

providing clear definitions of domestic and foreign arbitral awards in light of 

international arbitration practice and the New York Convention, applying interim 

reliefs in support of foreign arbitration, guiding the application of foreign law in 

settlement of dispute and removing some grounds for annulment of arbitral 

awards to be consistent with the UNCITRAL Model Law. In addition, the new 

CPC is drafted to be precisely in line with New York Convention to promote the 

success rate of foreign arbitral awards being recognised and enforced in Vietnam, 

as well as enhancing the investment environment of Vietnam. 

Given the increasing interest in multi-tier dispute resolution processes, new 

legislation is being designed to recognise the mediated settlement agreement and 

encourage the use of med-arb and arb-med-arb. 

Notes 

1 According to the UNCTAD website: http://unctad.org/Sections/ 

dite_pcbb/docs/bits_vietnam.pdf. 

2 Source: http://aric.adb.org/fta-country, site accessed on 11 April 201. 

3 No. 08/2003/PL UBTVQH11 

4 No. 54-2010-QH12 

5 Dzungsrt & Associates LLC, Getting the Deal through – Arbitration 2015, 

Vietnam chapter, published by Law Business Research Ltd, p. 482. 
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6 See article 2 LCA and article 3(1) Commercial Act No. 36/2005- QH11. 

7 See article 20 LCA; this follows the approach adopted in several other 

Asian/SE Asian jurisdictions. 

8 See article 38 LCA. 

9 See article 62 LCA. 

10 Dzungsrt & Associates LLC (Note 5, above), p482. 

11 According to the latest statistics provided by the Ministry of Justice on 10 

April 2015. 

12 Source: www.viac.org.vn/en-US/Home/arbitration.aspx, see also the 

MOJ’s list of registered arbitrators (available in Vietnamese only): 

www.moj.gov.vn/bttp/News/Documents/th%C3%A1ng%208.2013/ 

danh%20sach%20trong%20tai%20vien.doc, site accessed on 11 April 2015. 

13 See article 16(1) LCA. 

14 See article 16.2(dd) LCA. 

15 See article 2.2 Resolution 01/2014. 

16 See article 12.5 Resolution 01/2014. 

17 See article 102 of CPC Provisional emergency measures: 

1 Assigning minors to individuals or organisations to look after, nurture, 

take care of and educate them. 

2 Forcing the prior performance of part of the alimony obligation. 

3 Forcing the prior performance of part of the obligation to compensate for 

damage to individuals whose lives and/or health have been infringed upon. 

4 Forcing the employers to advance wages, remunerations or 

compensations, allowances for labor accidents or occupational diseases incurred 

by employees. 

5 Suspending the execution of decisions on dismissing employees. 

6 Distaining the disputed properties. 

7 Prohibiting the transfer of property right over the disputed properties. 

8 Prohibiting the change of the current conditions of disputed properties. 

9 Permitting the harvesting, sale of subsidiary food crops or other products, 

commodities. 
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10 Freezing accounts at banks or other credit institutions, State treasury; 

freezing properties at places of their deposit. 

11 Freezing properties of the obligor. 

12 Prohibiting involved parties from performing, or forcing them to perform 

certain acts. 

13 Other provisional emergency measures provided for by law. 

18 Dzungsrt & Associates LLC (Note 5, above), p486. 

19 Ibid, p488. 

20 See article 14.2(dd) Resolution 01/2014. 

21 See article 343, para.4 & article 346(2) CPC. 

22 See article 345 & article 372 CPC. 

23 Available at the official website of the Ministry of Justice in Vietnamese at: 

www.moj.gov.vn/ct/tintuc/Pages/hoat-dong-cua-Bo-Tu-

Phap.aspx?ItemID=6638, site accessed on 11 April 2015 

24 Published in the official website of VIAC. Only available in Vietnamese: 

http://viac.vn/Uploads/ngoctb/Bao%20cao%20to%20tung%202013%20post%2

0len%20VVeb%20(Dt1).pdf, site 
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commented on its various guiding bye-laws 

and regulations for the Supreme People’s 

Court of Vietnam and the Ministry of Justice of 

Vietnam. Most recently, Mr. Dzung has been 

appointed as an ADR expert to the Supreme 

People’s Court in a project sponsored by the 

UNDP to improve court annexed mediation. 

Also, he has been officially retained by World 

Bank to act as a local consultant in advising the 

Supreme People’s Court to amend the current 

Civil Procedure Code for promotion of ADR in 

general and arbitration in particular, including 

the recognition and enforcement regime. 
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AN OVERVIEW OF ARBITRATION IN VIETNAM 

(Publication: World Arbitration Reporter 2016) 

Second Edition – International Encyclopedia of Arbitration Law and 

Practice published by JurisNet LLC of New York (USA) in 30th November 

2012 (updated annually) 

Nguyen Manh Dzung and Dang Vu Minh Ha 

I. INTRODUCTION: ARBITRATION IN VIETNAM – HISTORY AND 

INFRASTRUCTURE 

A. History and Current Legislation on Arbitration 

1. Historical evolution of law relating to arbitration 

Arbitration in Vietnam was originally developed in the 1960s in the forms of the 

State Economic Arbitration System (“SEAS”), the Foreign Trade Arbitration 

Committee (“FTAC”) and the Maritime Arbitration Committee (“MAC”) in line 

with the former socialist pattern. SEAS was organised as an administrative 

branch of the Government like any other ministry. FTAC and MAC were under 

the auspices of the Vietnam Chamber of Commerce and Industry (“VCCI”).1147 

With significant changes in national economic policies from a centralised planned 

economy into a market oriented economy in the 1990s, SEAS was replaced by the 

system of economic courts belonging to the Supreme Court in September 1994. 

Instead of SEAS, a number of economic arbitration centres (“EAC”) were 

established under Decree no. 116 dated 5th September 1994 of the Government. 

On 28th April 1993, FTAC and MAC were merged to establish the Vietnam 

International Arbitration Centre (“VIAC”) at the VCCI. EACs and VIAC were 

then re-structured under the Ordinance on Commercial Arbitration in 2003. 

Ordinance on Commercial Arbitration No. 08/2003/PL UBTVQH11 was 

                                                           
147 Polkinghorne, M.,2002. Vietnam. In: Michael Pryles (ed.), Dispute Resolution in Asia, Second Edition, The 

Hague. Kluwer Law International, pp. 382- 383. 
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approved by the Standing Committee of National Assembly of Vietnam on 25th 

February 2003 and came into force from 01st July 2003. This Ordinance has 63 

articles which are structured in 08 chapters. In order to implement this Ordinance, 

the Government of Vietnam issued Decree No. 25/2004/ND-CP on 15th January 

2004 guiding the implementation of some provisions of the Ordinance on 

Commercial Arbitration. The Supreme People’s Court of Vietnam also issued 

Resolution No. 05/2003/NQ-HDTP guiding the implementation of some 

provisions of the Ordinance on Commercial Arbitration. 

On 23rd January 2008, the Standing Committee of the National Assembly of 

Vietnam established the Drafting Committee of the New Law on Commercial 

Arbitration. This Drafting Committee set up an Editorial Board including 

academic scholars, arbitration practitioners and representatives from major 

arbitration institutions to assist the Drafting Committee in editing the draft of the 

new arbitration law. Law on Commercial Arbitration (“LCA”) No. 54-2010-QH12 

was then approved by the National Assembly of Vietnam in 17th June 2010 and 

came into effect on 01st January 2011 with 82 Articles in 13 chapters governing 

various important matters regarding arbitration. On 28th July 2011, Decree No. 

63/2011/NĐ-CP on detailing and guiding some Articles of the Law on 

Commercial Arbitration 2010 was approved by the Government of Vietnam. 

Besides, in order to improve the effectiveness and feasibility of the LCA, on 20th 

March 2014, the Council of Judges of the Supreme People’s Court of Vietnam 

issued the Resolution 01/2014/NQ-HDTP—Guiding the Implementation of 

Certain Provisions of the LCA (“Resolution No. 01”). The Resolution came into 

force on 02nd July 2014 and provided some detailed clarification of a number of 

provisions of the LCA. 

The enforcement of arbitral awards is regulated by Law on Enforcement of Civil 

Judgments No. 26/2008/QH12 (“LECJ”) which was approved by the National 

Assembly of Vietnam on 14th November 2008 and took effect on 01st July 2009. 

The recognition and enforcement of foreign awards in Vietnam is regulated by 

Part Sixth (VI) of Civil Procedure Code No. 24/2004/QH11 (“CPC”) which was 
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approved by the National Assembly of Vietnam on 15th June 2004 and came into 

force on 01st January 2005. Recently, the National Assembly of Vietnam approved 

the Law No. 65/2011/QH12 amending and supplementing some articles of Civil 

Procedure Code 2004, which shall take effect on 01st January 2011. However, this 

new law has neither amendments nor supplements related to Part VI. 

2. Distinction between national and international arbitration 

There is no significant distinction between domestic and international arbitration 

in Vietnam. Both of them are regulated by the LCA. 

Generally, international arbitration concerns disputes involving foreign elements 

which mean a dispute arising in commercial relations, or in some other legal 

relationships, involving a foreign element.148 A foreign element is defined as 

where “at least one party is a foreign agency, organization or individual or 

overseas Vietnamese or civil relations between the parties being Vietnamese 

citizens, organizations but the bases for establishing, altering or terminating those 

relations are foreign laws, arise overseas or assets related to such relations are 

located overseas.”149 

Although there is no definition of domestic arbitration in the LCA, it is generally 

accepted that domestic arbitration is in respect of disputes arising between 

Vietnamese parties without the involvement of foreign elements. 

3. Confidentiality and publication of awards 

Under Art.4, para.4 of the LCA, unless otherwise agreed by parties, the dispute 

settlement by arbitration is conducted in private. Furthermore, arbitrators are 

under a legal obligation to keep confidential all aspects of the dispute they have 

heard.150 Therefore, in general, publication of the award without the consent of 

the parties is not allowed. 

However, VIAC and VCCI collected, translated and published some significant 

international awards. There are three publications on international arbitral 

                                                           
148 LCA, Art.3, para.11. 

149 Civil Code of Vietnam, Art.758. 

150 LCA, Art.21, para.3150 
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awards, namely “50 Selected International Arbitral Awards” published by VIAC in 

2002, “Selected International Arbitral Decisions” published by VCCI and Judicial 

Publisher with the sponsorship of the Business Sector Programme Support of the 

Denmark Government in 2007 and “Selected International Arbitral Awards” 

published in 2010 by VCCI and VIAC. These books are welcomed by arbitration 

academic scholars and practitioners as reliable reference sources. 

Additionally, VIAC also published some useful Vietnamese translation of famous 

arbitration books, such as “Arbitration and Alternative Dispute Resolutions: How to 

Settle Commercial Disputes? The Arbitrator’ Guidebook”; “International Arbitrations 

and National Courts: The Never Ending Story” and “The New York Convention 1958” 

of Albert Jan Van Den Berg; “Basic Skills for the New Arbitrators” by Allan H. 

Goodman and the most striking one is law “Law and Practice of International 

Commercial Arbitration” by Alan Redfern and Martin Hunter. 

B. Arbitration Infrastructure and Practice in Vietnam 

1. Major arbitration institutions 

As of August 2014,5 there are eight (08) Commercial Arbitration Centres in 

Vietnam: 

– Vietnam International Arbitration Centre (VIAC) is located in Hanoi and 

has branches in Ho Chi Minh City, Da Nang and Can Tho; 

– Asian International Commercial Arbitration Centre (ACIAC) is located in 

Hanoi; 

– Ho Chi Minh City Commercial Arbitration Centre (TRACENT) is located 

in Ho Chi Minh City; 

– Pacific International Arbitration Centre (PIAC) is located in Ho Chi Minh 

City; 

– Can Tho Commercial Arbitration Centre (CCAC) is located in Can Tho 

City; 

– Vietnam Bank Finance Commercial Arbitration Centre (VIFIBAR) 

established in 2012 and is located in Ho Chi Minh City; 

– Finance Commercial Arbitration Centre (FCCA) also established in 2012 
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and is located in Ho Chi Minh City; 

– Indochina Trading Arbitration Centre (ITAC) has just been established in 

2014 and is located in Hanoi. 

 http://www.moj.gov.vn/bttp/Pages/trong-tai- thuong-mai.aspx. Site accessed 

on 29th August 2014.151 

2. Number of cases and other statistics 

VIAC is the largest arbitration centre in Vietnam, resolving in average 35 disputes 

per annum during the period from 1993 till present. The number of disputes 

settled in VIAC is increasing gradually. Especially, in 2013, the figure reached its 

peak of 21 years of operation at 99 cases. Among them, foreign disputes accounted 

for 51.5%.152 According to VIAC’s statistic, disputes most frequently arise from 

sale contracts which make up for 70% of all disputes resolved by arbitration in 

VIAC.153 

Besides, according to the “Preliminary Report of 03 Years of Implementation of the 

LCA” of the Ministry of Justice of Vietnam (“MOJ”), the remaining centres settled 

05 to 10 disputes each year. 

3. Development of arbitration compared to litigation 

In accordance with the above mentioned report of the MOJ, in 03 recent years 

(2011, 2012 and 2013), the total number of disputes resolved by arbitration is 432 

cases (average of 144 cases each year). Meanwhile, according to the statistic 

provided by the Supreme People’s Court, the First Instance Courts settled 14,767 

economic disputes in 2013. It can be inferred that the number of disputes settled 

by arbitration only account for nearly 1% in comparison to those by litigation. 

These figures indicate that parties in dispute have not really trusted arbitration as 

                                                           
151 According to information provided in the official website of the Ministry of Justice of Vietnam (“MOJ”): 

http://www.moj.gov.vn/bttp/Pages/trong-tai- thuong-mai.aspx. Site accessed on 29th August 2014. 

152 Available at VIAC website: http://viac.org.vn/en-US/Home/statistics- 111/352/Numbers-of-disputes-in-

VIAC-over-17yearperiod-from-1993- to.aspx 

153 For more detail, see the full statistic at: http://viac.org.vn/en- US/Home/statistics-111/353/Types-of-

disputes.aspx 

http://www.moj.gov.vn/bttp/Pages/trong-tai-
http://www.moj.gov.vn/bttp/Pages/trong-tai-
http://viac.org.vn/en-US/Home/statistics-
http://viac.org.vn/en-
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an effective dispute resolution outside the court. 

However, the current trend demonstrates that besides other forms of Alternative 

Dispute Resolution (ADR), entrepreneurs have become increasingly receptive to 

arbitration as an efficient measure to settle their disputes compared to litigation. 

II. CURRENT LAW AND PRACTICE 

A. Arbitration Agreement 

1. Types and validity of the agreement 

a) Clauses and submission agreements 

Arbitration agreement is defined in Art.3, para.2 of the LCA as “an agreement 

between the parties to use arbitration to resolve a dispute, which may arise or 

which has arisen”. 

An arbitration agreement can be made in the form of (i) an arbitration clause in 

the contract or (ii) a separate agreement on arbitration.154 Furthermore, an 

arbitration agreement is formally valid when it is “in writing”.155 Accordingly, an 

agreement which has been concluded orally or failed to be recorded down shall 

not be considered as “in writing”. The lack of formal requirements can be cured 

by the parties’ subsequent conduct, such as signing a new arbitration clause, 

expressly or impliedly agreeing to arbitrate the dispute. Besides, an arbitration 

agreement may be included in the general terms and conditions either before or 

after the occurrence of the dispute. 

Resolution No. 01 clarified that where a number of arbitration agreements have 

been made covering the same dispute, the arbitration agreement legally 

concluded last in chronological order shall be applied.156 

b) Minimum essential content 

The only essential content of an arbitration agreement under LCA is that parties’ 

                                                           
154 LCA, Art.16, para.1. 

155 Ibid, Art.16, para.2. 

156 Resolution No.01, Art.7, para.1. 
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consent to resolve their disputes by arbitration. 

c) Form requirements 

In line with the New York Convention 1958, the LCA requires that an arbitration 

agreement shall be made in writing,157 meaning 

(a) telegram, fax, telex, email or other form provided by law; (b) written 

information between the parties; (c) an agreement prepared in writing by a 

lawyer, notary public or competent organisation at the request of the parties; (d) 

reference by the parties during the course of a transaction to a document such as 

a contract, source document, company charter or other similar documents which 

contain an arbitration agreement; or (dd) an exchange of statements of claim and 

defence which establishes the existence of an agreement proposed by one party 

and not denied by the other party. 

d) Incorporation by reference 

As mentioned above, under the LCA, the incorporation of an arbitration clause 

in another document, which contain an arbitration agreement by the parties 

during the course of a transaction is accepted as a valid arbitration agreement.158 

e) Interpretation 

According to the LCA, there is no mention on which law is applicable to the 

interpretation of arbitration clauses. It is commonly accepted that the governing 

law of the contract is also applicable to the interpretation of arbitration clauses. 

2. Enforcing arbitration agreements 

The LCA provides as a principle of law that a dispute shall be resolved by 

arbitration if the parties have an arbitration agreement notwithstanding such 

arbitration agreement is made prior to or after a dispute arises.159 According to 

Art. 2, para. 2 of Resolution No. 01, if the arbitration agreement prima facie exists, 

regardless of its validity, but one party initiates court proceedings, the Court must 

                                                           
157 LCA, Art.16, para.2 

158 Ibid, item (d): “reference by the parties during the course of a transaction to a document such as a contract, 

source document, company charter or other similar documents which contain an arbitration agreement”. 

159 LCA, Art.5, para.1. 
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refuse to accept jurisdiction and refer parties to arbitration. The Court shall accept 

the case only under the following circumstances:160 

(a) There has been a Court decision to set aside the arbitral award or to set 

aside the decision of the Arbitral Tribunal on recognizing the parties’ agreement; 

(b) There has been a decision by the Arbitral Tribunal to stay the dispute 

resolution process; and 

(c) The arbitration agreement is incapable of being performed. 

Additionally, upon the existence of a hybrid dispute resolution clause opting for 

both arbitration and litigation, the resolution by arbitration is still prevailed.161 

Furthermore, in case the arbitration agreement does not clearly indicate the 

arbitration form or a specific arbitration institution, the Claimant could select 

appropriate arbitration institution to protect their rights.162 

It is not possible for a disputing party to apply to the state court to obtain a 

declaration that an arbitration agreement is invalid or valid and binding and/or 

to compel arbitration. The validity and enforceability of the arbitration agreement 

shall be decided by the arbitral tribunal before it considers the merit of the 

dispute.163 

                                                           
160 Resolution No.01, Art.2, para.3. 

161 Ibid, Art.2, para.4. 

162 LCA, Art.43, para.5: 

If the parties already have an arbitration agreement but do not clearly indicate the arbitration form or a specific 

arbitration institution, then if a dispute arises the parties must reach agreement on the arbitration form or a 

specific arbitration institution to resolve the dispute. If the parties are unable to reach such an agreement, then 

selection of the arbitration form and the arbitration institution to resolve the dispute shall be implemented in 

accordance with the request of the claimant. 

163 Ibid, Art.43, para.1: 

The arbitral tribunal must, prior to dealing with the merits of a dispute, consider whether the arbitration 

agreement is valid, whether the arbitration agreement is capable of being performed, and whether the tribunal 

has jurisdiction. If the case is within the jurisdiction of the arbitral tribunal to resolve, then the tribunal shall 

proceed to resolve the dispute in accordance with this Law. If the dispute is not within the jurisdiction of the 

tribunal, or if the arbitration agreement is void, or if it is clearly established that the arbitration agreement is 

incapable of being performed, then the arbitral tribunal shall decide to stay the proceedings and immediately 

notify the parties thereof. 
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3. Effects on third parties 

In principle, an arbitration agreement is not binding on third parties. In general, 

the LCA does not cover arbitration on multi-party situations except one provision 

on the appointment of an arbitrator in the case of many defendants. In this 

circumstance, all defendants are required to reach an agreement on the 

appointment of an arbitrator within a certain period of time. Failing to do so, the 

President of an arbitration institution or, in case of ad hoc arbitration, a judge of a 

competent court will have the authority to appoint such an arbitrator for all 

defendants.164 

B. Doctrine of Separability 

Separability is recognised by the LCA that “an arbitration agreement shall exist 

totally independently of the contract. Any modification, extension or rescission 

of the contract, or invalidity or unenforceability of the contract shall not result in 

the invalidity of the arbitration agreement”.165 

C. Jurisdiction 

The LCA clearly provides that the arbitral tribunal has the competence to decide 

on its own jurisdiction.166 The decision of the arbitral tribunal related to 

jurisdiction is considered as an arbitral decision, which is defined under the LCA 

as a decision of the arbitral tribunal during the dispute resolution process.167 As 

the result, the Tribunal's decision on jurisdictional issue can be appealed to the 

state court by any party for a final decision. Any party objecting to a Decision of 

the Arbitral Tribunal on whether the arbitration agreement exists, whether the 

arbitration agreement is void or incapable of being performed or whether the 

Arbitral Tribunal has jurisdiction, shall have to file a petition to the competent 

Court.168 

                                                           
164 Ibid, Art.40, para.2 and Art.41, para.2. 

165 Ibid, Art.19. 

166 Ibid, Art.43, para.1. 

167 Ibid, Art.3, para.9. 

168 LCA, Art.44, para.1 and Resolution No.01, Art.10, para.1. 
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D. Arbitrability 

The LCA extends the authority of arbitrators to various types of disputes which 

(i) arise from commercial activities, (ii) arise between parties with at least one of 

whom being engaged in commercial activities and (iii) are required to be resolved 

or capable of being settled by arbitration per the laws.169 The term “commercial” 

is interpreted in accordance with Vietnamese commercial law as activities for 

profit - making purposes.170 

E. Arbitral Tribunal 

1. Status and qualifications of arbitrators 

a) Number of arbitrators 

The LCA allows parties to negotiate on the number of arbitrators. As stipulated 

in Art. 39, “an arbitral tribunal may consist of one or more arbitrators, depending 

on the agreement of the parties”. In absence of parties’ agreement on the number 

of arbitrators, an arbitral tribunal shall consist of three arbitrators.171 

b) Qualifications and accreditation requirements 

According to the LCA, arbitrators must satisfy the following criteria:172 

– Having full civil legal capacity as prescribed in the Civil Code; 

– Possessing university diplomas and having worked in the branches of 

their study majors for five years or more; 

– In special cases, an expert with high qualifications and considerable 

practical experience who fails to satisfy the above requirements may still be 

selected to act as an arbitrator. 

Nonetheless, active judges, prosecutors, investigators, executors and public 

employees working at the People’s Courts, Public 

Prosecutors, investigating agencies and judgment-executing agencies or persons 

under a criminal charge or prosecution or who are serving a criminal sentence or 

                                                           
169 LCA, Art.2. 

170 Commercial Law 2005, Art.3, para.1 

171 LCA, Art.39 

172 Ibid, Art.20, para.1. 
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who have fully served the sentence but whose criminal record has not yet been 

cleared shall not be allowed to act as arbitrators.173 Thus, under the LCA, 

foreigners, who meet those above requirements, can also serve as arbitrators in 

arbitration centres or ad-hoc arbitrators. 

Furthermore, the LCA also allows the arbitration centres to stipulate higher 

qualification for arbitrators in their institutions.174 

c) Arbitrators’ rights and duties 

Article 21 of LCA generally provides rights and obligations of an arbitrator.175 

However, the rights and obligations of an arbitrator are apparently not viewed in 

a contractual relation between the arbitrator and disputing parties. 

2. Appointment of arbitrators 

a) Methods of appointment 

Since the LCA and Resolution No. 01 do not provide any specific rule on the 

selection of arbitrators from a list of arbitrators, parties are free to choose their 

own arbitrators in ad-hoc arbitration. In case of institutional arbitration, it 

depends on whether the rules of such institution allow parties to do so. The 

process of appointment of arbitrators is slightly different between institutional 

arbitration and ad-hoc arbitration. Normally, in accordance with Art. 40 and Art. 

41 of the LCA, these processes must be followed: 

• In terms of the arbitral tribunal of three arbitrators: each party has the 

rights to appoint one arbitrator or request the President of the arbitration 

                                                           
173 Ibid, para.2. 

174 Ibid, para.3. 

175 LCA, Art.21- Rights and obligations of arbitrators: 

1. To accept or refuse to resolve a dispute. 

2. To remain independent during dispute resolution. 

3. To refuse to provide information about a dispute. 

4. To receive remuneration. 

5. To maintain confidentiality of the contents of the dispute which he or she resolves, unless 

information must be provided to a competent State authority in accordance with law. 

6. To ensure that resolution of a dispute is impartial, speedy and prompt. 

7. To comply with professional ethics rules. 
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institution (in case of institutional arbitration) or the competent court or an 

arbitration center (in case of ad-hoc arbitration) to appoint an arbitrator for them. 

• In terms of the arbitral tribunal of a sole arbitrator: parties must agree to 

appoint the sole arbitrator or request the President of the arbitration institution 

(in case of institutional arbitration) or the competent court or an arbitration center 

(in case of ad-hoc arbitration) to appoint the arbitrator for them. 

b) Appointing authorities 

In absence of an agreement by the parties, the President of an arbitration 

institution for institutional arbitration and the state court for ad hoc arbitration will 

act as the default appointing authority.176 Under the LCA, it further should be 

taken into account that at the request of party in ad-hoc arbitration, an arbitration 

institution may act as the appointing authority.177 

The refusal of one party to co-operate in the constitution of the arbitral tribunal 

does not have any effect on the arbitration proceeding because the President of 

an arbitration institution or a judge of state court, in case of ad hoc arbitration, will 

appoint an arbitrator on behalf of such a party. 

c) Resignation and its consequences 

The LCA provides four reasons for an arbitrator to resign or be removed from the 

tribunal,178 those are: 

(i) The arbitrator is a relative or representative of a party; 

(ii) The arbitrator has an interest related to the dispute; 

(iii) There are clear grounds demonstrating that the arbitrator is not impartial 

or objective; 

(iv) The arbitrator was a mediator, representative or lawyer for either of the 

parties prior to the dispute being brought to arbitration for resolution, unless the 

parties provide written consent. 

If for any reason above or for any situation of force majeure or other objective 

                                                           
176 Ibid, Art.40 and Art.41. 

177 Ibid, Art.41, para.4. 

178 Ibid, Art.42, para.1. 
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reason, an arbitrator is unable to continue his or her participation in the dispute 

resolution, the newly-established arbitral tribunal may consult with the parties 

and decide whether or not they should reconsider issues already dealt with by 

the former arbitration tribunal.179 

3. Challenge and removal 

a) Grounds for challenge 

The four reasons stated above in part E.2.c) Resignation and its consequences are 

also grounds for challenging arbitrators. 

b) Procedure for challenge 

There is no time limit for the challenge of an arbitrator. Disputing parties may 

challenge an arbitrator at any stage of the arbitration proceedings if they find out 

any circumstance as listed above. Replacement of arbitrators shall be decided by 

the remaining arbitrators in the arbitral tribunal. Where such remaining 

arbitrators cannot reach a decision or if the arbitrators or the sole arbitrator 

refuse(s) to settle the dispute, the change of arbitrator shall be decided by the 

appointing authority.180 The procedure for appointing substitute arbitrators shall 

be conducted in compliance with the general rules for appointing arbitrator 

provided in the LCA.181 

4. Arbitrator liability and immunity 

The arbitrators have duties to be independent, maintain confidentiality, ensure 

that the resolution of a dispute is impartial, speedy and prompt; and comply with 

professional ethics rules.182 The LCA does not provide any provisions to exclude 

or restrict the arbitrator’s liability. The immunity of arbitrators is not recognized 

by the laws of Vietnam in general and by the LCA in particular. For example, “if 

an arbitral tribunal orders a different form of interim relief or interim relief which 

exceeds the scope of the application by the applicant, thereby causing loss to the 

                                                           
179 Ibid, para.7. 

180 Ibid, para.3& 4. 

181 Ibid, para.6. 

182 Ibid, Art.13, para.2, 3, 5, 6, & 7. 
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applicant or to the party against whom the interim relief was applied or to a third 

party, then the party incurring loss shall have the right to institute court 

proceedings for compensation in accordance with the law on civil 

proceedings.”183 

F. Conducting the Arbitration 

1. Law governing procedures 

Unless parties agree otherwise, the arbitral tribunal shall decide the place of 

arbitration, which may be within or outside the territory of Vietnam.184 

The selection of the place of the arbitration in Vietnam is very important in 

international arbitration. If parties agree to select Vietnam as the place of the 

arbitration, provisions of the LCA and implementing regulations shall regulate 

procedural matters of the arbitration although parties still have a freedom to refer 

to other arbitration procedural rules.185 

2. Conduct of arbitration 

a) Party autonomy and arbitrators’ power to determine procedures 

In line with the international practice of arbitration, the principle of party-

autonomy is recognized under the LCA and Resolution No. 01 as a fundamental 

principle in dispute resolution. Under the LCA, parties are free to decide on 

aspects of the arbitral proceedings where the law specifies that “if the parties 

agreed” or “otherwise agreed by parties”. 

For example: the default language of arbitration for disputes without a foreign 

                                                           
183 LCA, Art.49, para.5. 

184 LCA, Art.11, para.1: 

Parties shall have the right to reach agreement on the dispute resolution location; if the parties do not have 

such an agreement, then the location shall be as decided by the arbitral tribunal. The dispute resolution location 

may be inside or outside the territory of Vietnam. 

185 Resolution No.01, Art.5, para.5, item (a) 

When foreign arbitration conduct a dispute resolution and there are requests for a Vietnamese Court to 

support its operations, the Vietnamese Court shall have the power over the foreign arbitration in accordance 

with the provisions in item (a), (b), (c), (d), (dd) and 

(e) Article 7(2) LCA. 
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element is Vietnamese, except in a dispute to which at least one party is an 

enterprise with foreign invested capital.186 

b) Oral hearing or proceeding on the basics of written documents 

Both oral hearing and proceeding on the basis of written documents are accepted 

subject to the parties’ agreement.187 

c) Submissions and notifications 

The content of submissions in arbitration proceeding such as statement of claim 

i.e. request for arbitration under the LCA,188 statement of defense,189 

counterclaims190 are clearly set out by LCA. 

As to arbitration notifications, unless otherwise agreed by the parties or otherwise 

stipulated by the procedural rules of the arbitration, the method and order for 

service of notices in arbitration proceedings shall follow the provisions of LCA.191 

d) Deadlines and methods for their existence 

In case the deadline is neither agreed by the parties nor stipulated by the 

procedural rules of the arbitration, the LCA provides certain deadlines (i) for an 

arbitration institution to circulate submissions to involved parties and (ii) for 

involved parties to submit relevant submissions and/or reply to such 

submissions. 

If a party discovers a breach of the provisions of this Law or of the arbitration 

agreement but fails to object to such breach within the time limit stipulated in this 

Law, such party shall lose the right to object at the arbitration or before the 

court.192 Where no time limit is set out by the LCA, the time limit shall be 

determined in accordance with the parties’ agreement or by the arbitration rules. 

                                                           
186 Ibid, Art.10, para.1. 

187 Ibid, Art.56, para.3: “The arbitral tribunal may, at the request of the parties, rely on the file to conduct a 

dispute resolution session without requiring the presence of the parties”. 

188 Ibid, Art.30. 

189 Ibid, Art.35. 

190 Ibid, Art.36. 

191 Ibid, Art.12. 

192 Ibid, Art.13. 
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In case the parties have no agreement or it is not specified by the arbitration rules, 

objection must be raised before the Arbitral Tribunal renders the arbitral award.193 

Furthermore, if the respondent fails to submit the defence, the dispute resolution 

process shall still proceed.194 

e) Legal representation 

Parties are allowed to authorize their representatives to attend the hearings or 

conduct other arbitral procedural activities.195 They are also able to invite lawyers 

to protect their legal rights and interests. Unlike court proceedings where only 

qualified Vietnamese lawyers are entitled to represent for clients, there is no 

restriction for foreign lawyers to act for clients in the arbitration proceedings in 

Vietnam. 

f) Insolvency of a party 

The LCA clearly stipulates that where one of the parties to an arbitration 

agreement is an organization which must terminate its operation, becomes 

bankrupt, dissolves, consolidates, merges, demerges, separates or converts its 

organizational form, then the arbitration agreement shall remain effective against 

the organization which succeeds to the rights and obligations of the former 

organization, unless otherwise agreed by the parties.196 

Furthermore, Resolution No. 01 also emphasized that: “Upon any transfer of 

rights and obligations owned by or attached to any party arising from any 

transaction or contract in respect of which a valid arbitration agreement has been 

made, that arbitration agreement for such transaction or contract shall continue to 

apply to the transferee unless otherwise agreed by all the parties to the subject 

transaction or contract.”197 

                                                           
193 Resolution No.01, Art.6, para.1. 

194 LCA, Art.35, para.5. 

195 Ibid, Art.55, para.2: “Parties may personally attend dispute resolution sessions or may authorize their 

representatives to attend; and parties shall have the right to invite witnesses and a person to protect their legal 

rights and interests”. 

196 Ibid, Art.5, para.3. 

197 Resolution No.01, Art.7, para.3. 
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3. Taking of evidence 

a) Burden of proof 

Burden of proof is mainly imposed on the disputing parties. Vietnam is a civil 

law country but an adversarial procedure is applicable in arbitration proceedings. 

b) Standards of proof 

There is no standard of proof in arbitration proceedings. The tribunal has the 

absolute power to determine the admissibility and significance of the evidence in 

the arbitration proceedings. 

c) Documentary evidence and privilege 

Legal privilege is not recognized in arbitration or court proceedings. The arbitral 

tribunal shall have the right, on its own initiative or at the request of one or both 

parties to collect evidences198. Further, the arbitral tribunal or disputing parties 

may invoke the competent court to require other bodies, organizations or 

individuals to provide legible, audible or visual materials or to provide other 

objects relevant to the dispute.199 Nevertheless, the Court shall conduct evidence 

collecting only when the Arbitral Tribunal or one or more parties have applied 

necessary measures to collect evidence but have not succeeded in doing so.200 

d) Witnesses 

There is no provision regarding the ability of a person to act as a witness in 

arbitration proceedings in the LCA and Resolution No. 01. These legislations also 

do not provide any rules with respect to the preparation of witnesses and the 

limits of such preparation. Written witness statements, as a matter of arbitration 

practice, are admissible. Under the LCA and Resolution No. 01, the arbitral 

tribunal is allowed by the law to summon witness with the aid of the competent 

Court.201 The Court shall summons witnesses only when “there is sufficient 

evidence to prove (i) that the witnesses were validly summonsed by the Arbitral 

Tribunal but did not appear and did not have legitimate reasons for their absence 

                                                           
198 LCA, Art.46, para.2&3. 

199 Ibid, para.5&6. 

200 Resolution No.01, Art.11, para.1 

201 LCA, Art.47, para.1 and Resolution No.01 Art.11, para.3 
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and (ii) their absence hindered the arbitration.”202 

e) Experts 

The arbitral tribunal shall have the right, on its own initiative or at the request of 

one or both parties, to seek expert advice.203 In theory, there is no provision in the 

LCA regarding the independence and impartiality of the expert in the arbitration 

proceedings. In fact, the disputing party may object to a proposed/appointed 

expert. The tribunal is entitled to decide on the necessity of oral examination of an 

expert in a hearing. 

4. Interim measures 

a) Jurisdiction for granting interim measures 

The arbitral tribunal may, at the request of one of the parties, order one or more 

forms of interim relief applicable to the parties in dispute.204 Disputing parties 

may also request a competent court to order interim measures which can be more 

extensive than those granted by Tribunals. The parties can request the competent 

Court to apply interim measures right after filing the Request for Arbitration with 

the Arbitration Center.205 In order to avoid parallel proceeding, parties in dispute 

have to commit to the competent Court that they have not filed and shall not file 

a request for interim measures with the arbitral tribunal or other Courts. If after 

applying the interim measure, the Court later finds out that the arbitral tribunal 

or another Court has already applied an interim relief, this Court will cancel the 

interim measure that it issues.206 

b) Type of measures 

Interim reliefs207 that could be ordered by the arbitral tribunal comprise: 

(i) Prohibition of any change in the status quo of the assets in dispute; 

(ii) Prohibition of acts by, or ordering one or more specific acts to be taken by 

                                                           
202 Resolution No.01, Art.11, para.3. 

203 LCA, Art.46, para.4. 

204 Ibid, Art.49, para.1. 

205 Resolution No.01, Art.12, para.1 

206 ibid, para.5. 

207 LCA, Art.49, para.2. 
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a party in dispute, aimed at preventing conduct adverse to the process of the 

arbitration proceedings; 

(iii) Attachment of the assets in dispute; 

(iv) Requirement of preservation, storage, sale or disposal of any of the assets 

of one or all parties in dispute; 

(v) Requirement of interim payment of money as between the parties; and 

(vi) Prohibition of transfer of property rights of the assets in dispute. 

Competent Courts has the authority to order any kind of interim reliefs that are 

available to Arbitral Tribunals under the LCA as well as a number of exclusive 

ones under the CPC208 such as frozen of accounts at banks, other financial 

institutions or state treasuries; frozen of assets at places of deposit; and frozen of 

obligors’ assets. 

5. Multiparty, multi-action and multi-contract and arbitral tribunals 

a) Consolidation of arbitration 

There is no provision with respect to the consolidation of two or more ongoing 

arbitration proceedings in the LCA. Nonetheless, under Resolution No. 01, the 

consolidation of disputed legal relations is allowed under two following 

circumstances: 

(a) The parties agree to consolidate their several disputed legal relations for 

resolution in a single proceeding; 

(b) Any applicable arbitration rules allow the consolidation of disputed legal 

relations for resolution in a single proceeding.209 

b) Joinder of third parties 

There is no specific article under the LCA relating to the participation of third 

parties in arbitration. Since the jurisdiction of an Arbitral Tribunal derives from 

the mutual consent of the parties, no one may be forced to enter into arbitration 

unless an arbitration clause or agreement to submit to arbitration has been 

executed by such a person. 

                                                           
208 CPC, Art.102. 

209 Resolution No.01, Art.7, para.4. 
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6. Law and rules of law applicable to the merits 

a) Party autonomy 

Pursuant to the LCA, the default substantive law in disputes without foreign 

elements is Vietnamese laws.210 Meanwhile, disputing parties in international 

arbitration are free to choose the applicable law and the Arbitral Tribunal is bound 

to apply such a law.211 

b) Determination by arbitrators 

In case there is no agreement, the Arbitral Tribunal shall apply the substantive 

law which it deems most appropriate.212 As a matter of arbitration practice in 

Vietnam, this unclear provision leads to the common situation that the tribunals 

prefer to apply the commercial law of Vietnam in the settlement of disputes 

arising out of commercial transactions between Vietnamese parties and foreign 

counterparts. 

7. Costs 

a) Arbitration costs 

The party who loses the case must pay the arbitration fees, unless otherwise 

agreed by the parties or otherwise stipulated by the procedural rules of the 

arbitration centre, or unless the arbitral tribunal makes some other allocation of 

fees. 

b) Legal cost 

In theory, it is possible for recovery of legal cost. However, it also depends on the 

specific arbitration rules, for a Tribunal to allocate legal costs to the parties. 

c) Security for costs 

LCA is silent on security for costs. In general practice, the claimant has to advance 

arbitration fees for commencement of an arbitration proceeding unless parties 

agree otherwise. 

G. Arbitral Award 

                                                           
210 LCA, Art.14, para.2. 

211 Ibid, para.3. 

212 Ibid, para.4. 
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1. Type of awards 

Under the LCA there is a distinction between a decision and an award. The 

former means a decision of the Arbitral Tribunal during the dispute resolution 

process while the latter is a final decision of the Arbitral Tribunal to resolve the 

entire dispute and terminate the arbitration proceedings.213 Thus, under the LCA 

an award corresponds to a final award. Normal partial and interim awards on 

matter such as applicable laws may fall within the broad category of arbitral 

decisions as defined by the LCA. Additionally, the Arbitral Tribunal may also 

issue a decision to recognise the parties’ settlement agreement which is deemed 

by the LCA as having the force of an award. It should be noted that the arbitral 

award shall immediately be issued in the session or no later than thirty (30) days 

from the end of the final hearing. 

2. Form of requirements 

a) Essential content 

An arbitral award must be in writing and contain the following main 

particulars:214 

• Date and location of issuance of the award; 

• Names and addresses of the claimant and of the respondent; 

• Full names and addresses of the arbitrator(s); 

• Summary of the statement of claim and matters in dispute; 

• Reasons for issuance of the award, unless the parties agree it is unnecessary 

to specify reasons for the award; 

• Result of the dispute resolution; 

• Time-limit for enforcement of the award; 

• Allocation of arbitration fees and other relevant fees; 

• Signatures of the arbitrator(s). 

                                                           
213 LCA, Art.3, para.9&10: 

9. Arbitral decision means a decision of the arbitral tribunal during the dispute resolution process. 

10. Arbitral award means the decision of the arbitral tribunal resolving the entire dispute and 

terminating the arbitration proceedings. 

214 Ibid, Art. 61, para.1. 
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b) Reasons 

As mentioned above, the tribunal shall give reasons for issuance of the award in 

the award unless the parties agree otherwise.215 Besides, a party may, within 

thirty (30) days from the date of receipt of an arbitral award, request the arbitral 

tribunal to explain specific points or items in the award unless the parties have 

other agreement on this time-limit.216 

c) Notification to parties and registration 

The full texts of the arbitral award must be sent to the parties immediately after 

the date of issuance. 

The LCA provides for the registration of ad hoc arbitral awards with the state 

Courts at the request of one party or the parties in an attempt to facilitate ad hoc 

arbitration.217 

3. Decision making 

a) Majority or Consensus? 

According to the LCA, an arbitral award shall be issued on the basis of a majority 

vote.218 If voting does not result in a majority decision, the arbitral award shall be 

made in accordance with the opinion of the Chairman of the Arbitral Tribunal.219 

b) Dissenting and concurring opinions 

LCA is silent on this issue and allows the arbitration center to reflect this matter 

on its arbitration rules. Nevertheless, it can be implied from the principle of a 

majority vote that the dissenting opinion shall not affect the merit of the arbitral 

award. 

c) Signature 

Art.61, para.2 of the LCA sets out that when an arbitrator does not sign the arbitral 

award, the arbitral award is still effective and the reason or fact for refusing to 

                                                           
215 Ibid, item (dd). 

216 Ibid, Art.63, para.2. 

217 Ibid, Art.62. 

218 Ibid, Art.60, para.1 

219 Ibid, para.2 
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sign must be given:220 

4. Settlement 

At the request of the parties, the arbitral tribunal may conduct mediation in order 

for the parties to reach an agreement on the resolution of their dispute and if it is 

successful, the tribunal shall issue a decision recognizing the agreement of the 

parties. Such decision shall be final and shall have the same validity as an arbitral 

award.221 

5. Correction, supplementation, and amendment 

The tribunal may (i) rectify obvious errors in spelling or figures caused by a 

mistake or incorrect computation in the arbitral award, 

(ii) explain specific points or items in the award, and (iii) issue a supplementary 

award with matters raised during the process of the proceedings but not yet 

recorded in the award. In necessary cases, the arbitral tribunal may extend the 

time limits for rectification, explanation or issuance of a supplementary award. 

H. Challenge and Other Actions against the Award 

1. Setting aside 

a) Grounds 

The LCA sets out five (05) grounds for setting aside arbitral awards, all of which 

are subject to clarification in Article 14 of Resolution No. 01.222 Under the LCA 

and Resolution No. 01, the five grounds are as follows: 

a. There is no arbitration agreement or the arbitration agreement is null and 

void or in capable of being performed. 

b. The composition of the arbitral tribunal and/or the arbitration proceedings 

was inconsistent with the agreement of the parties or contrary to the LCA. Under 

Resolution No. 01, this ground is confined to serious procedural violation that the 

                                                           
220 LCA, Art.61, para.2: “If an arbitrator does not sign the arbitral award, the chairman of the arbitral tribunal 

must record such fact in the arbitral award and specify the reasons for it. In such a case, the arbitral award 

shall still be effective”. 

221 LCA, Art.58. 

222 LCA, Art. 68, para.2. 
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Tribunal could not remedy or did not remedy even when being requested by the 

Court.223 

c. The dispute falls outside the jurisdiction of the arbitral tribunal. This 

ground applies to both inarbitrable disputes and disputes that does not fall within 

the scope of the arbitration agreement. 

d. The evidence supplied by the parties on which the Arbitral Tribunal relied 

to issue the award is forged; (or) an arbitrator receives money, assets or some 

other material benefits from one of the parties in dispute which affects the 

objectivity and impartiality of the arbitral award. 

e. The arbitral award is contrary to the fundamental principles of the law of 

Vietnam. The Resolution set up a double requirement in order for this ground to 

be applied, namely (i) violation of one or more fundamental principles of 

Vietnamese law i.e. basic principles on conduct, whose effects are most overriding 

in respect of the development and implementation of Vietnamese law, and (ii) 

violation of the interests of the government (and/or) the legitimate rights and 

interests of one party, parties or third party/parties.224 

In applying for an arbitral award to be set aside, the petitioner bears the onus of 

proof in respect of grounds (a) – (d). The Court itself has the responsibility to 

collect and verify evidence in order to establish situation (e). 

b) Time limits 

Within thirty (30) days from the date of receipt of the arbitral award, a party shall 

have the right to lodge a petition with the competent court to set aside such an 

award. A petition requesting an arbitral award to be set aside must be 

accompanied by materials and evidence proving that such petition has sufficient 

grounds and is lawful.225 In case of force majeure, the period of force majeure shall 

not be taken into account in calculating the time limit.226 

c) Effect of successful challenge 

                                                           
223 Resolution No.01, Art.14, para.2, item (c). 

224 Ibid, item (dd). 

225 LCA, Art.69, para.1. 

226 Ibid, Art.69, para.2. 
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In case the council of judges issues a decision to set aside the arbitral award, the 

parties may reach a fresh agreement to bring their dispute to arbitration or either 

party shall have the right to institute court proceedings.227 The decision of the 

Court shall be final and valid for enforcement.228 

2. Appeal on the merits 

An arbitral award shall be final.229 Therefore, disputing parties do not have the 

right to appeal on the merits. 

III. RECOGNITION AND ENFORCEMENT OF AWARDS 

A. Domestic Awards 

According to the LCA, a domestic arbitral award has the same legal status as an 

enforceable judgment issued by the state Court. If within 30 days from the 

publication of an award, the award debtor has not voluntarily carried out the 

award and has not requested that the award be set aside, the arbitral award 

creditor shall have the right to request the competent civil judgment enforcement 

agency to enforce such an award.230 LCA requires that an ad-hoc award must be 

registered at the court in the locality where the arbitral tribunal issued such an 

award before being requested for the enforcement by the competent civil 

judgment enforcement agency.231 Motion for the enforcement of arbitral awards 

may be rejected by the Enforcement Agency due to the following reasons:232 

• The enforcement debtors have no assets for execution of an arbitral award. 

• Assets of enforcement debtors cannot be sold. 

The executors can order the bank or any account holder to attach bank accounts 

of enforcement debtors for the execution of arbitral awards.233 

                                                           
227 Ibid, Art.71, para.8. 

228 Ibid, para.10. 

229 LCA, Art.4, para.5. 

230 Ibid, Art.66, para.1. 

231 LCA, Art.62, para.1 & Art.66, para.2. 

232 LECJ, Art.51, para.1. 

233 Ibid, Art.67 & 76. 
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B. Foreign Awards 

Foreign arbitral awards234 must be recognized and enforced by Vietnamese 

Courts for enforcement.235 

In theory, there is no specific time limit for a party to submit an application for 

the recognition and enforcement of foreign awards in Vietnam. However, there is 

a general time bar of one (01) year in CPC which can be argued as applicable. It 

is thus advisable to file the application for the recognition and enforcement within 

one (01) year from the award’s issuance. 

The party must submit to the MOJ: (i) an application and (ii) certified copies of 

the arbitral award and (iii) the arbitration agreement in the form of a foreign 

language version and a certified Vietnamese translation thereof.236 The MOJ will 

forward such dossiers to the competent court of Vietnam for consideration. In 

theory, the Vietnamese Courts while considering a foreign arbitral award for 

recognition and enforcement are not permitted to re-visit the merits of the case.237 

However, in practice, the local judges have a tendency to decide based on their 

assessment of the merits of the case in light of Vietnamese law, at least on the 

aspects of the legal capacity of the contracting parties and the form of the involved 

contracts. All rulings made by a Vietnamese Court during the course of 

considering the recognition and enforcement of a foreign arbitral award are 

subject to appeals of the involved parties, protests of the People’s Prosecutors and 

the review of the Supreme People’s Court of Vietnam.238 Within 15 days from the 

date of publication of court decision, the parties have the right to appeal against 

decisions granting or declining enforcement of foreign arbitral awards in 

Vietnam.239 

                                                           
234 For further analysis, see Do Hai Ha, “Discussion on the concept of “foreign arbitral award” under Civil 

Procedure Code 2004”, published in Journals of Judicial Studies, series 5 [42] in 2007. 

235 CPC, Art.343, para.4 & Art.346, para.2. 

236 Ibid, Art.364 & Art.365. 

237 Ibid, Art.369, para.4. 

238 Ibid, Art.345 & Art.372. 

239 Ibid, Art.358, para.1. 
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Vietnam became a signatory to the Convention on the recognition and 

enforcement of foreign arbitral awards in New York (“New York Convention 

1958”) on 12 September 1995 and the Convention entered into force on 11 

December 1995. Vietnam is still in the process of researching the possibility of 

joining the Washington Convention 1965. 

There is a standard procedure for the enforcement of foreign awards in Vietnam. 

The Civil Procedure Code provides that the Court shall not review the merits of 

the dispute, which has been resolved by the foreign arbitrators but shall only 

check and verify the foreign arbitral award and attached documents and papers 

against the provisions of the laws of Vietnam and of the New York Convention 

1958 for a decision. However, the court shall, as a matter of court practice, 

examines the following issues:240 

• The legal capacity of the parties to the arbitration agreement, particularly 

the legal capacity of the Vietnamese party to enter into such an agreement under 

Vietnamese law; 

• The validity of an arbitration agreement in view of the applicable law, 

especially in view of Vietnamese law as a governing law of the contract in the 

absence of parties’ choice of applicable substantive law; 

• The notification of the arbitrator’s appointment and arbitration 

proceedings on the enforcement debtors or any other reasonable grounds for the 

enforcement debtors for not being able to present their case at the foreign arbitral 

tribunal; 

• The competence of the foreign arbitral tribunal under the arbitration 

agreement; 

• The composition of the foreign arbitral tribunal and the arbitration 

procedural issues; 

• The foreign arbitral decision has not yet been legally binding on the parties; 

or 

• The foreign arbitral decision has been cancelled or suspended from 

                                                           
240 Ibid, Art.370. 
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enforcement by competent bodies of the country in which the decision was 

rendered or the country of which law was applied.241 

• The arbitrability in view of Vietnamese law on commercial arbitration; and 

• Fundamental principles of Vietnamese laws. 

There are various controversial views242 exchanged on the application of the New 

York Convention in Vietnam. According to the latest information from the 

International Legal Department of the MOJ243 in Vietnam in the recent 6 years, 

among 73 applications on recognition and enforcement of foreign arbitral award, 

the rate of recognized and enforced awards is still low. Additionally, in the 10 

recent years, the State Enforcement Agency of Ho Chi Minh city received 10 

requests for enforcement of foreign arbitral award. Among them, 8 requests are 

returned because the award debtors are unable to perform, only 2 requests are 

actually enforced by the State Enforcement Agency of Ho Chi Minh city. 

A well-known example244 relates to the different judgments issued by the Court 

of Ho Chi Minh city on 23 May 2002 and the Supreme Court of Vietnam on 21 

January 2003 regarding the recognition and enforcement of two Queensland 

arbitral awards of Australia in a dispute between the claimants—Leighton 

Contractors (VN) Ltd. and Defendants—Tyco Services Singapore Pte. Ltd. In this 

                                                           
241 For a further analysis, see Dang Hoang Oanh, “The Ordinance on commercial law of Vietnam regarding 

form and content of an arbitral award: outstanding issues”. Available at: http://thongtinphapluatdansu. 

wordpress.com/2008/07 /14/1396/ Site assessed on 27 December 2011 

242 For a further analysis, see Ms. Nguyen LAN Nguyen. “New York 1958 Convention and the Recognition 

and Execution of Foreign Arbitral Awards—Arbitral Awards in Vietnam” published in JOURNALS OF 

ECONOMIC LAW, series No. 1 in 2003 at http://www.vnu.vn/ en/contents/index.php?ID=736#bai5. Site 

assessed on 27 December 20011. 

243 Source from International Legal Department of the MOJ in the Conference on “Reviewing 20 Years of 

Implementation and Proposing Solutions to Improve the Efficiency of Vietnam’s Participation in the New 

York Convention 1958 on the Recognition and Enforcement of Foreign Arbitral Award” held in Ho Chi Minh 

city on 27th August 2014. 

244 For a further analysis, see Ms. Dang Hoang Oanh. “Some defects in the law and practice of recognition and 

enforcement of foreign arbitral awards in Vietnam” published in Ministry of Justice’s website: 

http://moj.gov.vn/ct/tintuc/Lists/Nghin%20cu%20trao%20i/View_Detail. aspx?ItemID=2260. Site 

assessed on 27th December 2011. 

http://thongtinphapluatdansu/
http://www.vnu.vn/
http://moj.gov.vn/ct/tintuc/Lists/Nghin%20cu%20trao%20i/View_Detail
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case, the Supreme Court rejected the recognition and enforcement of Australian 

arbitral awards in Vietnam due to the different interpretation of “commercial 

disputes” under Vietnam’s reservation to the New York Convention 1958 and the 

Commercial Law of Vietnam in 1997 as well as the application of public policy in 

the term of “the fundamental principles of Vietnamese laws”. This final judgment 

set a precedent against the recognition and enforcement of foreign arbitral awards 

in Vietnam and it has seriously caused damages to the confidence of the 

international business community on the possibility of application of New York 

Convention in Vietnam. 

It should be taken into account that the aforesaid case happened several years ago; 

whereas, at present, Vietnam arbitration law has extended the scope of 

“commercial disputes”. However, (i) invalid service of arbitral notices in ex parte 

arbitral proceedings and 

(ii) incapacity to conclude the arbitration agreements have instead become the 

two common grounds for refusal of recognition and enforcement recently, with 

the most notable cases are the applications for recognition and enforcement of 

numerous arbitral awards issued by the International Cotton Association (ICA). 

Particularly, the Vietnamese Courts have imposed overly strict and litigation-

influenced standards to determine the validity of the service of arbitral notices 

conducted by foreign institutions, including inter alia requirement for all notices 

to serve to the legal representatives of the Vietnamese respondents with 

confirmation of receipt signed by such persons. Furthermore, as to the capacity 

to sign the arbitration agreement, the Courts tend to interpret the capacity of the 

foreign parties’ representative based solely on the incorporation certificate 

without sufficient references to foreign corporate law. Last but not least, debatable 

decisions are often accompanied by heavy burden of proof on the award 

creditors instead of award debtors. 

However, competent authorities pioneered by the MOJ, practitioners and the 

business communities are making substantial concerted efforts to put an end to 

the bad record of recognition and enforcement of foreign arbitral award in 

Vietnam. A positive result of such attempt can be found in a recent instruction of 



www.dzungsrt.com 

187 

Back to main menu 

the Supreme People’s Court to guide the application of the New York Convention. 

Therefore, controversial decisions such as in the ICA cases or Tyco- Leighton may 

hopefully be reduced in the near future. 

IV. APPENDICES AND RELEVANT INSTRUMENTS 

A. National Legislation 

1. Law on Commercial Arbitration No. 54-2010-QH12 of National Assembly 

of Vietnam 

2. Decree No. 63/2011/NĐ-CP of the Government on detailing and guiding 

some articles of the Law on Commercial Arbitration 2010 

3. Resolution No. 01/2014/NQ-HĐTP of the Supreme Court on Guiding the 

Implementation of Certain Provisions of the Law on Commercial Arbitration 2010 

4. Ordinance on Commercial Arbitration No. 08/2003/PL- UBTVQH11 

5. Decree No. 25/2004/ND-CP of the Government on 15th January 2004. 

6. Resolution No. 05/2003/NQ-HDTP of the Supreme Court. 

7. Law on Enforcement of Civil Judgments No. 26/2008/QH12 

8. Civil Procedure Code No. 24/2004/QH11 

9. Law No. 65/2011/QH12 amending and supplementing some articles of 

Civil Procedure Code 2004 

10. Civil Code No. 33/2005/QH11 

11. Circular No. 01/2005/TT-BTC on guiding the mechanism of collection, 

payment, management and usage of license fee, change of license content, 

registration of arbitration institutions, registration of branch of arbitration 

institution, Court cost concerning arbitration 

12. Mandate No. 453/1995/CTN on accession to the New York Convention 

1958 by President 

B. Major Arbitration Institutions245 

1. Asian International Commercial Arbitration Centre (ACIAC) Address: 3rd 

                                                           
245 According to the information provided in the official website of the MOJ in August 2014: 

http://www.moj.gov.vn/bttp/Pages/trong-tai-thuong- mai.aspx. Site accessed 29th August 2014. 

http://www.moj.gov.vn/bttp/Pages/trong-tai-thuong-
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floor, No 37 Le Hong Phong Street, Ba Dinh District, Hanoi. 

Tel: 84.43.5742021/5744001 

Website: http://aciac.com/?page=home 

2. Vietnam International Arbitration Centre (VIAC) Address: No. 9, Dao Duy 

Anh Street, Hanoi. 

Tel: 84.43.574 2021/ 574 4001 

Website: http://www.viac.org.vn 

3. Ho Chi Minh Commercial Arbitration Centre (TRACENT) (HCMCAC) 

Address: 1st Floor 460 Cach Mang Thang Tam, Ward 4, Tan Binh District, Ho Chi 

Minh City. 

Tel: 84.83.844 6975 

Website: http://www.tracent.com.vn/ 

4. Finance Commercial Arbitration Centre (FCCA) 

Address: 215/42 Nguyen Xi, Ward 13, Binh Thanh District, Ho Chi Minh City. 

Tel: 84.83. 8212357 

Website: unavailable 

5. Vietnam Bank Finance Commercial Arbitration Centre 

(VIFIBAR) 

Address: Unit 3, 7th Floor, TKT Tower Building, 569-573 Tran Hung Dao, Cau 

Kho Ward, District 1, Ho Chi Minh City. 

Tel: 84.83. 9208526 

Website: unavailable 

6. Pacific International Arbitration Centre (PIAC) 

Address: 12 Nam Ky Khoi Nghia, Nguyen Thai Binh Ward, District 1, Ho Chi 

Minh City. 

Tel: 84.83. 8212351 

Website: www.piac.com.vn 

7. Cantho Commercial Arbitration Centre (CCAC) 

Address: 296 30th April Road, Xuan Khanh Ward, Ninh Kieu District, Cantho 

City. 

http://aciac.com/?page=home
http://www.viac.org.vn/
http://www.tracent.com.vn/
http://www.piac.com.vn/
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Tel: 84.903 849 428 

Website: unavailable 

8. Indochina Trade Arbitration Centre (ITAC) 

Address: No.10, Chuong Duong Street, Chuong Duong Ward, Hoan Kiem 

District, Hanoi. 

Tel: 84.46. 6818168 

Website: unavailable 
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commented on its various guiding bye-laws 

and regulations for the Supreme People’s 

Court of Vietnam and the Ministry of Justice of 
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People’s Court in a project sponsored by the 

UNDP to improve court annexed mediation. 
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Supreme People’s Court to amend the current 

Civil Procedure Code for promotion of ADR in 

general and arbitration in particular, including 

the recognition and enforcement regime. 
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VIETNAM – AN ARBITRATION-FRIENDLY SEAT 

(OCTOBER 2015) 

Published by Young Arbitration Review (19th Edition) (October 2015) 

Nguyen Manh Dzung & Dang Vu Minh Ha 

The 25-year bilateral ties between Vietnam and the EU have gone from strength 

to strength, prosper numerous development in the fields of politics, economy, 

trade, investment, education and technology, etc., and the EU is undoubtedly one 

of the most important trading partners of Vietnam. Prior to the commemorative 

year of 2015, EU and Vietnam may celebrate a number of impressive figures: over 

EUR 28.2 billion trade in goods in 2014 (which makes EU second only to China as 

Vietnam’s biggest extra- ASEAN trading partner), with the import-export 

turnovers with the EU representing 10% of total trade value of Vietnam2. 

Meanwhile, the EU also stood among the biggest FDI partners of Vietnam with 

the total committed FDI of more than EUR 17 billion until March 20153. Yet, such 

achievements may be only the beginning of a strategic partnership with unlimited 

potential as on 04 August 2015, Vietnam and the EU have finished the negotiation 

process of the bilateral Free Trade Agreement (FTA) and reached a mutual 

agreement in principle for a free trade deal4, pending only a few remaining 

technical issues. 

As trading and investment activities are intensified, it is inevitable that the 

number of disputes will increase accordingly. Arbitrating in Vietnam, as a 

consequence, may utilize this opportunity to provide another dispute-resolution 

option for European companies and investors besides internationally- established 

institutions such as ICC, HKIAC or SIAC, etc. However, the current state of 

arbitration practice in Vietnam still more or less remains a mystery for foreign 

practitioners due to lack of international coverage. Therefore, this article will 

concentrate on drawing an ample overview of law and practice on arbitration in 

Vietnam with the hope that it would offer an inside and practical point of view 

for those who consider selecting Vietnam as the place of arbitration. 
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OVERVIEW OF ARBITRATION IN VIETNAM 

Although the dispute resolution through arbitration in Vietnam may root from 

the 1960s in the form of state and non-state economic arbitration, it was not until 

2003 with the promulgation of the Ordinance on Commercial Arbitration No. 

08/2003/PL- UBTVQH11 (the “OCA”) that arbitration with all its modern 

characteristics as a private dispute resolution mechanism was truly established. 

Nevertheless, the OCA still revealed shortcomings on many vital issues such as 

jurisdiction of the arbitral tribunal; arbitrability; validity of the arbitration 

agreement; the seat of arbitration and annulment of arbitral award, etc. To 

overcome such limitations and to narrow the gap between domestic arbitration 

law and international standards of arbitration, the Law on Commercial 

Arbitration No. 54/2010/ QH12 (the “LCA”) was passed on 17 June 2010 and 

came into force on 01 January 2011. The LCA was drafted using the UNCITRAL 

Model Law on International Commercial Arbitration with amendments as 

adopted in 2006 (the “Model Law”) as baseline, albeit with certain local 

modifications. The LCA, since its entry into force, has fostered remarkable 

development for arbitration in Vietnam, with the annual number of arbitration 

cases at the Vietnam International Arbitration Center (the “VIAC”)5 in 2014 

becoming two times as much compared to that number in 2010 – prior to the 

implementation of the LCA6, more than 51 percent of them are international 

nature and 20 percent of total cases requiring the application of foreign law. 
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The number of disputes resolved by the VIAC from its establishment (1993) to 2014 

Not only does the domestic commercial arbitration in Vietnam rapidly develop 

after the issuance of the LCA, the international investment arbitration has also 

started to receive proper attention from Vietnamese state-owned companies who 

used to be notorious for non-participation in foreign arbitration proceedings. 

Notably, Vietnam National Oil and Gas Group (PetroVietnam), a Vietnamese 

state-owned enterprise, has recently won a $100 million tax-related dispute at the 

ICC in Paris7, thereby demonstrating that it is high time to end the Vietnamese 

companies holding against arbitrating in foreign institutions. 

LEGAL FRAMEWORK GOVERNING ARBITRATION ACTIVITIES IN 

VIETNAM 

Domestic Legislation 

(i) The LCA and guiding legislation 

The main legislation governing the arbitration in Vietnam is the LCA which 

includes 13 Chapters and 82 Articles adopting fundamental principles of the 2006 

Model Law such as: party autonomy (Article 4.1), separability (Article 19), 

Kompetenz – Kompetenz (Article 43), the principle of finality (Articles 4.5 and 

61.5), confidentiality and the due process principle (Articles 4.4. and 4.3 

respectively). Theoretically, these basic principles ensure that the operation of 

arbitration in Vietnam shall be in line with the international practice, making 

arbitration truly become an effective and impartial alternative dispute resolution 

method. 

Having adopted the fundamental principles, the LCA drafters then included 

certain deviations and additional regulations tailored to local circumstances, 

especially: 

Arbitrability: Article 2 (1) and (2) of the LCA provide that disputes arising from 

commercial activities or arising between parties at least one of whom is engaged 

in commercial activities is arbitrable. The term ‘commercial activities’ lends its 

interpretation to Article 3 (1) of 2005 Commercial Law of Vietnam as “all activities 

of profit-making purposes, including, inter alia, sale and purchase of goods, service 
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provider, investment and commercial promotion”. 

Qualification of the arbitrator: as the arbitration in Vietnam has just developed in 

recent years, in order to ensure the quality of the dispute resolution through 

arbitration, Article 20 of the LCA set out compulsory requirements for arbitrators. 

The power of arbitral tribunal to summon witnesses: Article 47(1) of the LCA 

empowers the arbitral tribunal to summon witnesses to attend the hearing if 

requested by one or both parties and the arbitral tribunal finds it necessary. 

Requirement for domestic ad-hoc arbitral award to be registered: in order to be 

enforced in Vietnam, under Article 62 of the LCA, ad-hoc arbitral award must be 

registered with the local court where the award is rendered. 

Grounds for annulment of the arbitral award: one of the grounds to challenge the 

arbitral award before the Vietnamese court is “violation of fundamental 

principles of Vietnamese laws” which is a deviation of the concept of “public 

policy” as provided in Article 34 (2) (b) (ii) of the Model Law. 

To improve the effectiveness and feasibility of the LCA, on 20 March 2014, the 

Council of Judges of the Supreme People’s Court of Vietnam issued the 

Resolution No.01/2014/ NQ-NDTP – Guiding the Implementation of Certain 

Provisions of the LCA (“Resolution No.01”). Resolution No.01 is regarded as a 

remarkable improvement of Vietnamese arbitration law8 which provides a 

number of “pro- arbitration” amendments and interpretations, notably: 

- Strengthening the enforceability of the arbitration agreement; 

- Setting out legal bases for consolidation of disputes; 

- Defining the supervisory and supportive role of national courts towards 

foreign arbitration seated in Vietnam; 

- Providing interpretation on the validity and operability of arbitration 

agreements; 

Providing strict and narrow interpretations of grounds for annulment of arbitral 

award; 

- Limit the vague “fundamental principles of Vietnamese laws” to “basic 

principles on conduct, whose effects are most overriding in respect of the development and 
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implementation of Vietnamese law” or “interests of the government and the legitimate 

rights and interests of one or both parties or of third party”9, and 

- Clarifying the procedures for ad hoc arbitration in Vietnam under the 

support of local courts; etc. 

However, it should be noted that Resolution No.01 has just come into force for 01 

year (since 02 July 2014) hence it still remains untested on whether these positive 

regulations would be proven practically effective in ‘filling the gap’ of Vietnamese 

arbitration law. 

(ii) Civil Procedure Code of Vietnam 

Another deviation of the Vietnamese arbitration law in comparison with the 

Model Law is that the recognition and enforcement of foreign arbitral award is 

not governed by the LCA. Instead, this issue is regulated by Part XI – Chapter 

XXIX of the Civil Procedure Code of Vietnam (the “CPC”). Chapter XXIX is 

considered as mainly adopt the 1958 New York Convention on Recognition and 

Enforcement of Foreign Arbitral Award (the “New York Convention”) with 

certain modifications which are: 

- The CPC does not specify the burden of proof of the award debtor in the 

proceedings of recognition and enforcement of foreign arbitral award as provided 

in Article V of the New York Convention. Therefore, the local court usually 

wrongly places such burden on the award creditor. 

- Article 370 of the CPC provides the same exceptional circumstances for 

recognition and enforcement of foreign arbitral award as in Article V of the New 

York Convention. Nevertheless, similar to annulment of domestic arbitral award, 

foreign arbitral award can be refused to be recognized and enforced if it is in 

breach of “fundamental principles of Vietnamese laws” instead of “public 

policy”. 

Notably, the Supreme People’s Court is now under the process of reviewing and 

amending the CPC and in the latest draft of amendment, the provision on the 

burden of proof has been supplemented. Nevertheless, there is still no clear 

indication of which principles would be considered as “fundamental” and thus 

still be left as a huge gap in the arbitration law of Vietnam. 
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(iii) The Civil Code and other substantive laws 

As arbitration agreement is considered as a special “civil transaction”, it is 

inevitable that the Civil Code applies to govern certain aspects of arbitration 

agreement, especially its interpretation. Besides, provisions which permit the use 

of arbitration to resolve disputes arising within many fields can be found in 

numerous substantive laws such as 2014 Law on Investment, 2014 Law on 

Enterprise, 2005 Maritime Code, 2009 Law on Construction, etc., which strongly 

cements the broad scope of arbitrable disputes. Last but not least, the Ministry of 

Justice is in the process of drafting the first legislation on Commercial Mediation 

in Vietnam, and it is believed that instead of being threatened by the development 

of mediation, arbitration in Vietnam shall gain even more benefits by the open 

policy to ADR implemented by Vietnamese government. 

International Treaties 

Beside the domestic legislation, the arbitration in Vietnam is also governed by the 

bilateral and multilateral international treaties of which Vietnam is a member. 

Vietnam acceded the New York Convention in 1995 with two reservations, 

namely (i) the Convention shall be applied for arbitral award rendered in the 

territory of another contracting state; with regard to awards made in territory of 

non-contracting states, Vietnam will apply the Convention in accordance with 

reciprocal principle; (ii) the Convention shall be applied for disputes arising from 

commercial relations which shall be interpreted under the laws of Vietnam10. 

Vietnam has also signed Bilateral Investment Treaties (“BIT”) with 62 countries 

and territories, 46 of them are still in force11. Vietnam is members of 08 Free Trade 

Agreements (“FTA”) and is in the process of negotiation of 08 others including 

the mega regional Trans-Pacific Partnership (“TPP”)12. Remarkably, on 04 

August 2015, Vietnam and the EU finished the negotiation of the Europe – 

Vietnam FTA (“EVFTA”) which is expected to be officially concluded in the near 

future. Vietnam is 2nd country in ASEAN, after Singapore, succeeding in 

negotiation on the individual FTA with EU13 which will play an important part 



www.dzungsrt.com 

199 

Back to main menu 

in the conclusion of the ASEAN-EU FTA. 

Most of such investment treaties and free trade agreements provide for arbitration 

as one dispute resolution method, therefore, though Vietnam has not signed the 

Washing Convention on the Settlement of Investment Disputes between States 

and Nationals of Other States (the “ICSID”), the risk of investor-state arbitration 

is not lessened. Indeed, Vietnam has involved in seven (07) investment arbitration 

cases with foreign investors proceeded under the UNCITRAL Rules. Among 

them, Vietnam successfully settled one case, Trinh Vinh Binh v. Vietnam, and 

won two cases: Michael Mackenzie (South Folk)14 and DialAsie SAS15. The four 

remaining ones, which are revealed to be RECOFI16, TVB, Saigon Metropolitan 

Limited and Sezako, are still pending17. 

Most recently, upon the positive responses of competent authorities such as the 

Ministry of Industry and Trade, Ministry of Foreign Affairs, Vietnam Chamber of 

Commerce and Industry and especially the Standing Committee of the National 

Assembly, Vietnam is going to ratify the 1980 Convention on Contract for 

International Sale of Goods (the “CISG”) in the near future. It is believed to make 

significant changes in the sale contracts between Vietnamese and foreign parties. 

KEY LEGAL ISSUES OF VIETNAMESE ARBITRATION LAW 

Arbitration Agreement & Jurisdiction of Arbitral Tribunal 

Although staying in line with the most fundamental principles concerning 

arbitration agreement, Vietnam arbitration law does contain certain notable 

peculiarities. 

One of the key points is concerning the negative effect of the kompetenz-kompetenz 

principle. That is, unlike Article II(3) of the 1958 New York Convention and 

Article 9 of the Model Law, Article 6 of the LCA specifically requires the court, 

with or without a request from either party, to actively refuse jurisdiction to hear 

any claim upon noticing the existence of an arbitration agreement. Such 

provision, however, resulted from practical concerns: the CPC only allows the 

court five (05) days to decide whether or not to enroll a claim, including inter alia 
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consideration of whether (i) an arbitration agreement exists and (ii) whether such 

arbitration agreement is prima facie valid and operable as obligated by Article 6 

of the LCA. In order to satisfy such time-limit under the CPC, Resolution No.01 

has boldly minimized the scope of courts’ prima facie review of arbitration 

agreement to (i) the physical existence of such an agreement and (ii) whether the 

arbitration agreement is obviously incapable of being performed (for e.g. non-

existent arbitral institution). Resolution No.01 thereby precludes invalidity of 

arbitration agreement from the review process of the court as such an issue was 

deemed too complex to decide within just five days. 

Another important point made clear by Resolution No.01 is the reviewability of 

negative jurisdiction decisions. Although the travaux préparatoires of the Model 

Law did explain that “a ruling by the arbitral tribunal that it lacked jurisdiction was 

final (…) it was inappropriate to compel arbitrators who had made such a ruling to 

continue the proceedings”18. The LCA and Resolution No.01, nevertheless, devise a 

procedure for the Court to review even negative jurisdiction decisions of the 

Tribunal19. 

Arbitration Procedure, Evidence and Appointment of Arbitral Tribunal 

Arbitrators 

The introduction of the LCA catalyzes opportunities for foreign arbitrators to 

participate in the dispute resolution process in Vietnam, clearing the 

unreasonable restriction under Article 12 of the OCA which allows only 

Vietnamese citizens to become arbitrator. This movement indeed gave a massive 

boost for arbitration activities in Vietnam especially in terms of quality of 

arbitration and the confidence of foreign parties in opting for arbitration here, 

knowing that they are now allowed to be represented by foreign attorneys and 

appoint foreign arbitrators who understand their legal backgrounds. 

Having said that, foreign arbitrators hearing dispute in Vietnam should prepare 

themselves for certain deviations from international practice and domestic 

shortcomings. First of all, the LCA provide no immunity for arbitrators (or 

judges), and arbitrators may be held liable to the parties under the general 



www.dzungsrt.com 

201 

Back to main menu 

principles of contract law and tort under Article 49(5) of the LCA. 

Furthermore, concepts of “independence and impartiality” are more often than 

not misunderstood by local judges - there was even case where the whole 

Tribunal was found being “not objective and impartial” as the Tribunal was 

purportedly overlooking an items in one party’s claims20. There is also no 

procedure to challenge against arbitrators at the national court similar to Article 

13(3) of the Model Law, which means that only at the stage of challenging the 

arbitral awards can parties have the court to hear their concerns over 

independence and impartiality of arbitrators. 

Arbitral Procedure 

In general, procedural provisions without the phrases “unless parties agree 

otherwise” are believed to be mandatory under the LCA. The proceedings, 

therefore, is rather rigid with numerous obligatory steps and procedures. 

Regarding the taking of evidence, on top of the absence of any practical regulation 

or guidance, unfamiliarity with international standards such as IBA Rules on 

Taking of Evidence in International Arbitration is also a practical problem. Even 

tribunals with international members are reluctant to directly refer to such 

guideline without the express consent of the parties to avoid creating procedural 

irregularity. 

Another local particularity of the arbitral procedure in Vietnam is that the arbitral 

tribunal is explicitly granted the power to summon witnesses as provided in 

Article 47 (1) of the LCA, whether such witness is within the control of either party 

(corporate officers, directors or senior employees of a party) or not (subcontractor, 

former directors, etc.). The local court shall support the tribunal in ensuring the 

participation of witnesses if the relevant witnesses are validly summoned by the 

tribunal but not appear at the hearing without justifiable reasons and their 

absence constitutes an obstacle to the resolution of the dispute. 

Recourse against domestic arbitral award 

Under a mandatory rule as stipulated in Article 61(3) of the LCA, the arbitral 
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award must be rendered no later than 30 days as from the date of the final hearing. 

The arbitral award shall immediately become final and binding upon the 

disputing parties and can be enforced under the 2008 Law on Enforcement of 

Civil Judgment in a similar effect as the judgment of the court if it is not annulled 

by the local court. Ad-hoc arbitral awards must be registered with local court 

where it is issued before it can be enforced. 

The party who disagree with the decision of the arbitral tribunal can apply to the 

national court where the award is rendered to request to set aside the award 

within 30 days as from the date of receipt such award, shorter than the three- 

month limitation in Article 34 (3) of the Model Law. 

Regarding the grounds for challenging of the arbitral award, Article 68 of the LCA 

follows Article 34 (2) of the Model Law with only two main differences. The first 

one, adopted from arbitration law of China, related to forged evidence and the 

arbitrators received money, assets and other material benefit from disputing 

party. Another deviation is the concept of “fundamental principles of Vietnamese 

laws” – the domestic replacement of the term “public policy” in Article 34 (2) (b) 

(ii) of the Model Law, albeit with much broader and more vague scope of 

application. In fact, such ground has become a typical reason for the losing parties 

in requesting for annulment of the arbitral award. Furthermore, the local court 

also confused this term as a backdoor to arbitrarily revisit the merit of the case21. 

According to a report of the VIAC published at a conference on the annulment of 

arbitral award in January 2015, from 2003 to 2014, only 46 out of 679 VIAC’s 

arbitral awards were challenged and among them, 19 were set aside22. However, 

arbitration in Vietnam may well find the light at the end of tunnel in the case 

between Vinalines, one of the largest stated-owned shipping corporations in 

Vietnam, and SK E&C, a Korean construction contractor. In this case, Vinalines 

typically relied on a number of grounds including the violation of fundamental 

principles of Vietnamese laws to request the People’s Court of Hanoi to set aside 

the arbitral award, which were then dismissed by the Court23. Notably, the 

decision was reached under intense pressure from the local shipping giant and 
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without reviewing on substantive issues of the dispute, which is expected to 

setting out the blueprint for future similar cases. 

Recognition and Enforcement of Foreign Arbitral Awards 

Under Article 3 (12) of the LCA and Article 342 (2) of the CPC, foreign arbitral 

awards are defined as an award rendered by foreign arbitration either inside or 

outside the territory of Vietnam in order to resolve a dispute as agreed by the 

parties. As a result, an arbitral award issued by a foreign arbitration such as SIAC 

or HKIAC seated in Vietnam and conducts under their own rules will still be 

considered as foreign arbitral award and fall within the regime of recognition and 

enforcement in the CPC. 

The recognition and enforcement of foreign arbitral awards has always been 

regarded as one of the drawbacks of the Vietnamese arbitration. This problem 

comes from the difference between the CPC and the New York Convention which 

is often misinterpreted by the local court. Certain misapplications include: 

(i) Substantial and repeated delays in the consideration process with heavy 

burden of proof reversed to award creditor instead of award debtor; 

(ii) Utilizing domestic litigation standards to determine validity of service 

of arbitration notices conducted by international arbitration institutions. This is a 

common scene for default arbitral award against Vietnamese recalcitrant 

respondents where the respondent stayed completely silent throughout the whole 

process only to later claim that such silence was due to erroneous communications 

by the institutions; 

(iii) Using Vietnamese law and subjective understanding to interpret 

provisions of foreign law especially on capacity to sign of foreign entities, which 

mostly results in a finding that the signatories of foreign party lack the capacity 

to sign despite contrary statements by foreign lawyers’ affidavits, and 

(iv) Arbitrarily applying “fundamental principle of Vietnamese laws” to 

refuse recognition and enforcement of foreign arbitral award. 

Such bad practice is the main culprit for an unbelievably high rate of refusal of 

recognition and enforcement: according to the latest report of the Supreme 
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People’s Court at a conference on the recognition and enforcement of foreign 

arbitral award held by the MOJ in November 2014, 24 out of 52 applications for 

recognition and enforcement were dismissed, 46% of the foreign arbitral awards 

were refused to be recognized and enforced in Vietnam24. 

Recently, the Supreme People’s Court of Vietnam issued Official Correspondence 

No. 246/TANDTC-KT dated 25 July 2014 (Correspondence No. 246), which is an 

internal guide of the court on certain issues regarding the recognition and 

enforcement of foreign arbitral awards. This Correspondence emphasizes the 

correct approach towards basic issues such as burden of proof of the award 

debtor, the applicable law in considering the arbitral procedure and the signatory 

capacity of disputing parties. 

It is expected that this positive clarification will pioneer necessary amendments 

in the CPC to effectively ensure enforceability of the foreign arbitral award, 

though as of now, the Correspondence is only a temporary remedy and potential 

award creditor may have to make additional efforts to satisfy the overly-strict 

standards set out by local judges. 

The Role of National Courts in Arbitral Activities 

Generally, the LCA,ResolutionNo.01andCorrespondence No.246 show positive 

supporting role of the national court toward arbitral activities. Furthermore, 

Resolution No.01 and Correspondence No.246 affirm the positive role of the 

Supreme People’s Court in guiding the implementation of both the CPC and the 

LCA. 

Articles 46, 47 and 48 of the LCA allow the arbitral tribunal to request the national 

court to support the tribunal in summoning witnesses and collecting evidence. In 

addition, per Article 49(2) of the LCA, the court may also apply interim reliefs in 

assisting the arbitration. Nevertheless, as the burden of proof and responsibility 

for requesting unjustified reliefs are totally borne by the applicant for interim 

reliefs, the court are free to determine whether to grant the requested reliefs. 

Therefore, the court sometimes orders inappropriate measure which is not in line 

with the international practice, e.g. stopping payment from irrevocable Letter of 
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Credit. 

Moreover, pursuant to Article 5 (5) of the Resolution No.01 the national court is 

also eager to support foreign arbitration in arbitral activities. 

ARBITRATION INSTITUTIONS & PLAYGROUND FOR INTERNATIONAL 

PRACTITIONERS 

According to the latest information provided by the MOJ, there are now 12 

arbitration institutions in Vietnam with total of 350 registered arbitrators. Among 

them, VIAC is the largest and also most reputable center. The number of disputes 

settled in VIAC is growing gradually. Especially, in 2014, the figure reached its 

peak of 22 years of operation at 124 cases. More remarkable, only in the first 08 

months of this year, the center has accepted 95 cases. The list of arbitrators of 

VIAC contains 149 reputable arbitrators including 17 foreigners. It should also be 

noted that it is not compulsory to be listed on the panel of arbitrators of VIAC to 

be appointed by the parties. According to the VIAC Rules of Arbitration, parties 

are free to appoint arbitrators outside the list of VIAC regardless of their 

nationality as long as they meet the mandatory qualification as specified by 

Article 20 of the LCA. Furthermore, unlike the court proceedings, foreign lawyers 

are allowed to act for clients in arbitration without being admitted to or obtaining 

certificates from the national bars. 

Apart from the Vietnamese arbitration centers, the LCA also opens door for 

international arbitration institutions to open either branch or office representative 

in Vietnam which is in line with the commitments of Vietnam in the accession to 

the World Trade Organization (“WTO”). Though there has not been any branch 

or office representative of international arbitration institution registering for 

operation in Vietnam at the moment, this regulation would be a promising 

condition for the improvement of arbitration market in Vietnam in the future. 

CONCLUSION 

In spite of the existing drawbacks, arbitration in Vietnam is founded on a sound 

legal framework which will be the cornerstone for improvement in the future. 

With due attention from legislators, it is expected that the revision and guidance 
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of the LCA, CPC, Civil Code and other legislation will bring the arbitration in 

Vietnam closer to the standards of international practice. In the context of 

upcoming EVFTA and TPP which may drag along more commercial and 

investment disputes, we believe that Vietnam arbitration is capable to make 

significant improvement in the near future. Additionally, the birth of the first 

legislation on commercial mediation is actually more supportive than competitive 

for arbitration, enhancing the usage of multi-tiered dispute resolution and 

fortifying the pro-ADR policy of Vietnamese government. 

Concurrent with bolstering the positive side, Vietnam also aims at diminishing 

some same-old legislative and practical frustrations hindering the development 

of arbitration in Vietnam. Indeed, competent authorities pioneered by the MOJ 

and practitioners are making considerable effort to put an end to the bad record 

of recognition and enforcement of foreign arbitral award in Vietnam, which is 

the fear of many foreign partners while trading with Vietnamese parties. Under 

the perspective of foreign traders, in order to enhance the enforceability of the 

foreign arbitral award and protect their rights and interests, potential award 

creditor should take the following issues into account: 

The signatory capacity and the validity of the arbitration agreement: it is 

advisable that any document which clearly indicates the authority of the 

signatory, such as business license or the power of attorney, etc. should be 

prepared in hand. 

Due process in ex-parte proceedings: In order to avoid the risk that the award 

debtor may argue that they are not duly summoned to the hearing, any evidence 

on the service of arbitral notices should be kept. Additionally, foreign parties are 

also advised to appoint local bailiffs or lawyers to serve arbitral notices on the 

Vietnamese parties as an extra method. 

Finally, the implementation of the LCA are also under strict reviewing by the MOJ 

and the Supreme People’s Court, assisted by reputed local and foreign experts 

such as the International Finance Corporation (IFC) of the World Bank Group. All 

things considered, it is reasonable to bet on a bright future for arbitration in 
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CURRENT TRENDS ON INVESTOR – STATE 

DISPUTE RESOLUTION IN VIETNAM 

Nguyen Manh Dzung & Le Quang Hung 

I. General Trends and Developments 

The year 2014 and the recent case South Fork v. Vietnam arguably mark the 

substantial changes in attitude of Vietnam towards Investor – State Dispute 

Resolution (“ISDR”) by investment arbitration. This reporter would therefore 

categorize the trends and developments into two periods: before 2014 and since 

2014.  

Before 2014 

Before the render of the Award in South Fork case, Vietnam is hardly familiar with 

the concept of investment arbitration. The case Trinh Vinh Binh v. Vietnam under 

the Netherlands – Vietnam BIT in 2004 is mostly discussed only from political 

perspective, and after Mr. Trinh Vinh Binh and the government of Vietnam 

reached an amicable settlement right before the Hearing, there is little to none 

information available in public.  

It is also true that in 2003, the Government, at the proposal of Ministry of Planning 

and Investment (the “MPI”), has assigned the MPI, the Ministry of Justice (the 

“MOJ”) and the Ministry of Foreign Affairs (the “MOFA”) to spearhead the 

project to accede to the Washington Convention 1965 (“ICSID”)246. However, the 

ideas of ratifying ICSID have remained virtually untouched since then. 

In 2012, the leaked Investment Chapter during the negotiation of the TPP stirred 

some small internal debates over the suitability (mostly disadvantages) of ISDR 

for Vietnam. With all respect, the then anti-sentiment towards ISDR was perhaps 

a general anti-sentiment towards being sued, to be more accurate, without fully 

taken into account the necessity of ISDR regime. 

                                                           
246 Decision 4653/VPCP-QHQT dated 24 September 2003 of the Government Office 
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The approaches of Vietnam towards ISDR regime during the negotiation of 

investment treaties shall be later analysed in Part III herein.  

Since 2014 

Since 2014, numerous events have occurred which demonstrate that Vietnam is 

now paying much more attention to ISDR.  

In chronological order, the Decision 04/2014/QD-TTg of the Prime Minister 

dated 14 January 2014 on promulgation of regulation on coordination regime in 

resolution of international investment disputes should be mentioned beforehand. The 

Decision demonstrates inter alia the awareness of the Government in handling 

pre-dispute process and cooling-off period (around 03-06 months in the 

Investment Treaties where Vietnam is a member). Accordingly, the coordination 

regime is devised so that counter-plan shall be made as soon and effectively as 

possible, notably with the MOJ being the Presiding Authority of the Coordination 

Regime (except for Dispute on Sovereign Debt where the Ministry of Finance shall 

be the Presiding Authority). 

The Award resolving South Fork case in favour of Vietnam and consequential Press 

Release of the MOJ establishing the stance of Vietnam during the South Fork case 

are most notable. The case was widely hailed by the local media as a landmark 

achievement of Vietnamese government in investment arbitration, thereby 

generates unprecedented public attention on ISDR.  

In the Press Release dated 04 March 2014, the MOJ highlighted (i) the good faith 

to resolve the dispute by amicable settlement without have resorted to arbitration 

and (ii) regardless, Vietnam is willing to participate in dealing with legal issues 

and in international disputes resolution to protect its national legitimate rights. 

The statement (i) has already been reflected in the new Law on Investment in 2014, 

while statement (ii) has been realized gradually since the foresaid promulgation 

of Decision 04/2014. Indeed, The MOJ already hosted several training conferences 

on ISDR, one with the participation of Dr. Patricia Nacimiento and her team from 

Norton Rose Fulbright LLP, to equip governmental officials, businessman and 

legal practitioners with basic concepts in investment arbitration.  
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Although initiated a little later than the South Fork case with a Hearing scheduled 

at the end of 2014, the case Dialasie SAS v. Vietnam received much less public 

attention. The only update available in the official website of the MOJ is that the 

MOJ “successfully protects the legitimate rights and interests of Vietnam” in that 

case247. 

II. Investment disputes involving Vietnam as Respondents 

To date, Vietnam is reported to be Respondents at least in four investment cases, 

which is presented in chronological order as follows. 

1. Trinh Vinh Binh v Vietnam248 

The first investment arbitration that involved Vietnam as respondent was the case 

Trinh Vinh Binh (Binh Chau Joint Stock Company) v. Vietnam initiated in 2004 under 

the Netherlands – Vietnam BIT and settled on confidential terms on the eve of the 

hearing in 2007. The case concerned claims arising out of unlawful confiscation of 

real estate and other assets without compensation as well as criminal conviction 

of Mr. Trinh, raising the interesting issue of moral damages in international 

investment arbitration. 

Mr. Trinh held various real-property investments in Vietnam, including a food-

processing operation, a garment factory and various tourism assets. In initiating 

the arbitration, Mr. Trinh claimed that he was the victim of illegal detention, 

torture and abuse by state officials. His assets, reported to be valued at more than 

US $100 million, was purportedly seized by the government after Mr. Trinh had 

been convicted of several criminal charges including inter alia bribery and 

violation of land administration rules.  

                                                           
247 Annual Report dated 02 December 2014 in selecting the Outstanding Event of the Year by the Ministry of 

Justice, available only in Vietnamese at: http://moj.gov.vn/ct/tintuc/Pages/quan-ly-chi-dao-dieu-

hanh.aspx?ItemID=5876  

248 http://italaw.com/cases/documents/156  

http://moj.gov.vn/ct/tintuc/Pages/quan-ly-chi-dao-dieu-hanh.aspx?ItemID=5876
http://moj.gov.vn/ct/tintuc/Pages/quan-ly-chi-dao-dieu-hanh.aspx?ItemID=5876
http://italaw.com/cases/documents/156
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The case was heard by a tribunal consisting of C. Mark Baker, Brigitte Stern, and 

Kaj Hober. The case has been conducted in privacy as other UNCITRAL 

arbitrations, and information of the case has remained confidential until now. 

2. Michael Mackenzie (South Fork) v. Vietnam249 

According to the official Press Release of the Ministry of Justice of Vietnam250, on 

18 November 2010, the Claimant - Michael L. Mackenzie initiated arbitration 

against Vietnam under the US - Vietnam BTA on the ground that Vietnamese 

authorities failed to protect his investments in a resort development project in 

Vietnam. Particularly, Mr. Mackenzie alleged that the competent authorities of 

Binh Thuan province, without informing Mr. Mackenzie, had unduly permitted 

another entity to use the coastal lands, which had been allocated for his resort 

project under his Investment Certificate. Therefore, Mr. Mackenzie claimed the 

Vietnamese authorities for unlawful expropriation of his investment, along with 

violation of Fair and Equitable Treatment provision and Transparency provision. 

Vietnam, as the Respondent, challenged the jurisdiction of the Tribunal and 

contested on the merits of Mr. Mackenzie’s allegations. 

The PCA Arbitral Tribunal in December 2013 has upheld Vietnam’s jurisdictional 

objections that: (i) Mr. Mackenzie had not made a protected “investment” under 

the BTA as he failed to demonstrate his ownership and control of the entity; and 

(ii) Mr. Mackenzie failed to initiate the investor – state arbitration in good faith. 

Mr. Mackenzie accordingly is liable to compensate for the arbitration costs and 

the legal fees incurred by Vietnam in pursuing the arbitration.  

This UNCITRAL arbitration was administered by the Permanent Court of 

Arbitration and had a week-long hearing held at the Hong Kong International 

Arbitration Centre.  

                                                           
249 http://italaw.com/cases/documents/2371  

250 Press Release on the Mackenzie case of the Ministry of Justice of Vietnam, dated 04 March 2014 

http://italaw.com/cases/documents/2371
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The Tribunal was consisted of Neil Kaplan QC as Chairman of the Tribunal, Mr. 

John Gotanda as Arbitrator appointed by the Claimant and Mr. Campbell 

McLachlan QC as Arbitrator appointed by Vietnam.251 

The Arbitral Secretary was reported to be Dr. Romesh Weeramantry252. 

Vietnam was represented by Jonathan Leach and Markus Burgstaller from 

Hogan Lovells. 

South-Fork was represented by law firm Dardenne & Boyd. 

3. Dialasie SAS v Vietnam 

In the pending Dialasie case, the company Dialasie SAS initiated arbitration against 

Vietnam under the France-Vietnam BIT in 2011 to claim compensation for its 

health-services in operating a private dialysis clinic in Ho Chi Minh City, which 

was closed in 2006 amidst a series of disputes with local health-care authorities.253 

During a training course on investment dispute, the Ministry of Justice has 

reported that the investment arbitration was actually escalated from a commercial 

arbitration in the Vietnam International Arbitration Centre (the “VIAC”) between 

Dialasie and Saigon Coop, a local company, where Dialaise lost the case and the 

award was enforced coercively under Vietnamese laws. To this reporter 

knowledge, Dialasie SAS was actually involved in more than one arbitration, with 

another notable case was Dialasie SAS v. B. Brour where Dialasie also became the 

award debtor.  

The Dialasie case is administered by the PCA under UNCITRAL Rules, with the 

Tribunal consisting of by Kaj Hober as Chairman, Jean-Michel Jacquet as 

arbitrator appointed by the Claimant and Michael J Moser as arbitrator appointed 

by Vietnam.254  

                                                           
251 The information is available at:  

http://globalarbitrationreview.com/news/article/32244/vietnam-defeats-treaty-claim-tourist-resort 

252 This information is available at: 

http://kluwerarbitrationblog.com/blog/2014/06/09/stop-ignoring-the-elephant-in-the-room-2/  

253 Investment Arbitration Reporter, Luke Eric Peterson 

254 The information is available at Global Arbitration Review:  

http://globalarbitrationreview.com/news/article/32244/vietnam-defeats-treaty-claim-tourist-resort
http://kluwerarbitrationblog.com/blog/2014/06/09/stop-ignoring-the-elephant-in-the-room-2/
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Arbitral Secretary: Unknown  

Counsel of Vietnam: Jonathan Leach and Markus Burgstaller from Hogan Lovells 

Counsel of Dialasie: Unknown 

Little information concerning the development of this case or the position of the 

parties is available whether in domestic or international sources; and the latest 

update only reveal that the hearings are expected to be held at the end 2014.255  

4. RECOFI v. Vietnam256 

The case RECOFI v. Vietnam is another arbitration initiated under the France – 

Vietnam BIT and conducted under the UNCITRAL Rules. 

The Claimant, RECOFI, submitted its Notice of Arbitration on July 2013 and 

according to available information, the Tribunal has not been constituted with the 

Claimant and Respondent appointees are Mr. Stanimir Alexandrov and Mr. John 

Christopher Thomas respectively.  

While domestic competent authorities mentioned nothing but the name of the 

case, international sources are only able to provide a very brief content of the 

dispute as well as the development of the current proceedings.257 

5. Investor – State Dispute Resolution in the new Investment Law 

Article 14 of the new Law on Investment read as follows 

Article 14 Dispute resolution in Investment and Business Activity 

1. Any dispute relating to investment activities in Vietnam shall be resolved through 

negotiation and conciliation. In case negotiation or conciliation cannot resolve the dispute, 

the dispute shall be referred to arbitration or to a court in accordance with Clauses 2, 3 

and 4 of this Article. 

                                                           
http://globalarbitrationreview.com/news/article/32244/vietnam-defeats-treaty-claim-tourist-resort 

255 Id.  

256 http://italaw.com/cases/documents/2405  

257 Luke Eric Peterson, “As Vietnam Explores Collection Of Costs Award Against Unsuccessful Investor, 

Another Claimant Sticks Its Head Above The Parapet”, Investment Arbitration Reporter, February 2014 
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2. Any dispute as between domestic investors and economic organizations with foreign 

capital, or as between domestic investors, economic organizations with foreign capital and 

a State administrative body of Vietnam relating to investment activities in the territory 

of Vietnam shall be resolved at a Vietnamese court or Vietnamese arbitration, except for 

Clause 3 of this Article. 

3. Any dispute between investors to which one disputing party is a foreign investor or an 

economic organization under Article 23.1 of this Law shall be resolved by one of the 

following tribunals and organizations: 

 (a) Vietnamese court; 

 (b) Vietnamese arbitration body; 

 (c) Foreign arbitration body; 

 (d) International arbitration body; 

 (dd) Arbitration in accordance with the agreement of the disputing parties. 

4. Any dispute between a foreign investor and State administrative body of Vietnam 

relating to investment activities in the territory of Vietnam shall be resolved by a 

Vietnamese court or a Vietnamese arbitration body, unless otherwise agreed in a contract 

or otherwise in an international treaty of which the Socialist Republic of Vietnam is a 

member. 

The most notable feature is Article 14.1, where negotiation and conciliation is now 

considered as pre-arbitration compulsory procedure. Under Article 12.1 of the 

current Law on Investment which shall be succeeded by the new Law as from 01 

July 2015, negotiation and conciliation are only optional. Dispute Resolution 

Clause is not one of the most discussed topics during the drafting of the new Law 

on Investment, so the reason for this change is unclear at this point. Whoever the 

tribute should be paid to, the compulsory pre-arbitration process is expected to 

reduce the strategic disadvantages of the State after receiving a Notice of Dispute 

from foreign investor. In the South Fork case, it was reported in the MOJ’s Press 

Release that the arbitration has taken the State by surprise and the Claimant has 

refused efforts for conciliation by the State. 

Although irrelevant to the above-captioned matter, it is worth noting that for the 

first time, the undertaking of the State not to expropriate “lawful assets” of 
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investors are provided expressly in the new Constitution 2013, particularly 

Article 51.3 therein. Questions, however, may be raised over what could be 

considered as “lawful” – and whether assets which are not “lawful” would be 

subjects to expropriation or confiscation. 

6. Investor – State Dispute Resolution in negotiating investment treaties 

Vietnam is reported as being party to 50 Bilateral Investment Treaties (“BITs”) 

and 8 regional and bilateral Free Trade Agreements (“FTA”) where almost all of 

them leave an option for resolving investor/state disputes by arbitration; the 

same applies to the landmark Bilateral Trade Agreement (BTA) with the United 

States signed in 2001. Vietnam became a member of the WTO in 2005 and is 

actively negotiating 7 FTAs, notably the RCEP (ASEAN +6), the Vietnam/EU, and 

the Trans-Pacific Protocol (“TPP”). Notably, in 2003, Vietnam has already made 

preparations to accede to the ICSID Convention258, though the process has 

somehow stagnated and currently there is no indication that Vietnam shall sign 

and ratify the Convention in the near future.  

After the leaked Chapter of the TPP in June 2012, the local business community 

of Vietnam, as represented by the WTO Centre and the Vietnam Chamber of 

Commerce and Industry (the “VCCI”), has voiced for a much more restrictive 

approach to ISDR. The “Recommendations on TPP Negotiating Options for 

Investment Chapter and the Dispute Resolution Mechanism for Investment 

Disputes” of WTO Centre, Vietnam Chamber of Commerce and Industry, largely 

inspired by potential boomerang effect of ISDR on developing countries, has 

called for inter alia (i) a disapproval of Article 12.19 which states that “Each Party 

consents to the submission of a claim to arbitration under this Section”, (ii) requiring 

consultation and negotiation to be a “shall” instead of a “should”, and (iii) restrict 

the scope of qualifying investor, leaving out investor still seeking for investment 

                                                           
258 See Correspondence 4653/VPCP-QHQT of the Government Office to the Ministries of Planning and 

Investment, Foreign Affairs and Justice; and the Supreme People’s Court concerning Vietnam’s accession to 

the ICSID Convention 
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license, etc. The analysis of the VCCI draws many similarities to the “anti-ISDR” 

bill of Australia, though it may be a coincidence as no express reference was made. 

However, the effect of Recommendation of the VCCI may not be much influential. 

As already reflected in the new Investment Law in 2014, arbitration is still 

recognized as one effective resolution mechanism for dispute arising out of 

investment activities. Furthermore, for a developing country where the Court 

system is not exactly perfect, ISDR is unavoidable in creating a better investment 

environment.  

Besides the TPP, it is also possible that the FTA between EU – Vietnam, another 

FTA with stunning array of economic cooperation, shall include an ISDR clause. 

In its resolution on the state of play of the EU-Vietnam FTA, the European 

Parliament “asks for transparent and effective state-to-state dispute settlement 

arrangements, and, where applicable, provisions on investor-to-state dispute resolution to 

be included in the FTA, so as to ensure due investment protection and deter investors from 

filing frivolous claims; takes the view that any mechanism for settling disputes between 

investors and states should, as far as possible, be based on the rules of the UN Commission 

on International Trade Law (UNCITR) or of the International Centre for the Settlement 

of Investment Disputes (ICSID), or else on any bilaterally agreed rules based on 

international norms and conventions, and should have a suitable legal framework and be 

subject to strict transparency criteria”259.  

7. Conclusion Remark 

From the foresaid analysis, it could be expected that Vietnam may not adopt a 

restrictive stance towards ISDR, though the conclusion of negotiating FTA may 

make that stance clearer for consideration. ISDR is even necessary for a 

developing country such as Vietnam where investment environment and judicial 

system are not flawless and may pose many inherent investment risks to foreign 

investors.  

                                                           
259 Available at: http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+MOTION+B7-

2014-0367+0+DOC+XML+V0//EN  

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+MOTION+B7-2014-0367+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+MOTION+B7-2014-0367+0+DOC+XML+V0//EN
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The recent success in South Fork case is an encouraging sign for Vietnam also helps 

the government to stay confident in the ISDR regime, and the readiness could not 

be described more than the proposal to educate a new generation of lawyers to 

protect Vietnam’s interests in investment disputes, which is currently 

experimented by the Judicial Academy of Vietnam.  

From this reporter’s humble opinion, investment dispute may also provide a 

chance for Vietnam to rectify shortcomings in its own investment environment 

and judicial system, an advantage which is not officially admitted elsewhere. For 

example, amid widespread complaints recently on the poor track record of 

enforcement and recognition of foreign arbitral award in Vietnam (around 24/52 

application was dismissed – many others are pending), there are also warnings 

on the potential of investor-state dispute with reference to Saipem v. Bangladesh, 

White Industries v. India, ATA v. Jordan etc. The MOJ, in the recent conference, also 

recognized the “existing danger” of investor-state dispute arising out of non-

recognition of foreign arbitral award as a driving force for local Courts to stay 

strictly in line with the New York Convention 1958. 

Nevertheless, the current stance of Vietnam towards ISDR may not be a permanent 

one. As analysed, most meaningful events were held in 2014 which coincide with 

recent success in South Fork case. In other words, Vietnam has not undergone the 

situations of losing billions of dollars in investment disputes such as the South 

American countries – and should that unfortunate event happen, it is hard to 

foresee that Vietnam shall still maintain the current open approach. 
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and regulations for the Supreme People’s 

Court of Vietnam and the Ministry of Justice of 

Vietnam. Most recently, Mr. Dzung has been 
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People’s Court in a project sponsored by the 

UNDP to improve court annexed mediation. 
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Bank to act as a local consultant in advising the 

Supreme People’s Court to amend the current 

Civil Procedure Code for promotion of ADR in 

general and arbitration in particular, including 

the recognition and enforcement regime. 
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ARBITRATION IN VIETNAM IN THE NEXT 10 

YEARS: THE FOUNDATIONS TO FLOURISH260 

[26 – 28th March 2014: “Arbitration in Vietnam In the Next 10 Years: The 

Foundations to Flourish” at the 10th Anniversary APRAG Conference in 

Melbourne, Australia] 

Nguyen Manh Dzung & Le Quang Hung 

I. Introduction 

In 2007, many businessmen in Vietnam had no idea of what arbitration was, while 

others seriously lacked confidence in arbitration itself and, in particular, in the 

enforceability of arbitral awards261. Six years later, the situation appears not to 

look much brighter as it is believed that only 1% of commercial disputes have 

been settled by arbitration in Vietnam, as revealed in a Conference held by the 

Vietnam International Arbitration Centre ( “VIAC”) in April, 2013262. However, 

such seemingly gloomy facts cannot override the significant developments in 

arbitration in Vietnam in recent years. To name a few, a new law on arbitration 

was implemented in 2010 to bring Vietnam closer to international standards; a 

Resolution providing guidance by the Supreme People’s Court for arbitration-

related case in Vietnam’s courts is in the final phrase of drafting and the number 

of arbitration cases has been doubled, at times tripled, in comparison with that in 

2007. 

In particular, Vietnam’s overall efforts in laying the foundation for future 

progress of arbitration allow legal practitioners to look forward in an optimistic 

manner. In this paper, these foundations, including (i) international legislation 

                                                           
260 Authors would like to thank Mr. Hew R. Dundas, for his valuable comments on the draft of this article. 

261 Ministry of Justice of Vietnam and the Vietnam Chamber of Commerce and Industry with sponsorship 

from the Business Sector Programme Support of the Government of Denmark, Report On Results Of The 

Research Into The Use Of Arbitration In Resolution Of Commercial Disputes In Vietnam, Annex V (2007) 

262 The information is available in Vietnamese at: http://baobaovephapluat.vn/kinh-te-do-thi/doanh-nhan-

doanh-nghiep/201310/phan-quyet-cua- trong-tai-thuong-mai-bi-huy-nhieu-luat-co-van-de-2280867/  

http://baobaovephapluat.vn/kinh-te-do-thi/doanh-nhan-doanh-nghiep/201310/phan-quyet-cua-%20trong-tai-thuong-mai-bi-huy-nhieu-luat-co-van-de-2280867/
http://baobaovephapluat.vn/kinh-te-do-thi/doanh-nhan-doanh-nghiep/201310/phan-quyet-cua-%20trong-tai-thuong-mai-bi-huy-nhieu-luat-co-van-de-2280867/
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and (ii) legal infrastructure will be introduced in turn to forecast how far 

arbitration in Vietnam will develop in the next ten years. 

II. International Legislation 

The international treaties to which Vietnam is a contracting state play a critical 

part in both inspiring and forcing state and private entities of Vietnam to 

acclimatize to arbitration as a method of dispute resolution. In return, the 

development of arbitration in Vietnam can support the overall development of 

arbitration in the Asia-Pacific region, in particular in the Indochina and Myanmar. 

Touted as a dynamic economy and blessed with a favorable geographical 

position, Vietnam has huge advantages in becoming the arbitration hub of the 

Indochina area but not on a competitive, instead on a co-operative basis. 

Vietnam is reported as being party to 50 Bilateral Investment Treaties (“BITs”) 

and 8 regional and bilateral Free Trade Agreements (“FTA”) where almost all of 

them leave an option for resolving investor/state disputes by arbitration; the 

same applies to the landmark Bilateral Trade Agreement (BTA) with the United 

States signed in 2001. Vietnam became a member of the WTO in 2005 and is 

actively negotiating 7 FTAs, notably the RCEP (ASEAN +6), the Vietnam/EU, and 

the Trans-Pacific Protocol (“TPP”). Such international treaties will both lead to 

welcoming more foreign investors to Vietnam and will help to raise the awareness 

of arbitration in Vietnam as the preferred dispute resolution method for both 

commercial disputes and treaty claims in the international arena. For instance, in 

preparing for possible treaty claims, on 14th January 2014 the Prime Minister of 

Vietnam has promulgated a co-operational regulation to deal with investment 

claims.263 

Vietnam acceded to the United Nations Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards 1958 (the “New York Convention”) on 

12th September 1995 with entry into force on 11th December 1995. The 

Convention is implemented in Vietnam through the provisions of Part VI of the 

                                                           
263 Decision 04/2014/QD-TTg of the Prime Minister dated 14 January 2014 
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Civil Procedure Code of Vietnam (the “CPC”) and the 2008 Law on Enforcement 

of Civil Judgments. Although the application of the New York Convention in 

Vietnam has on occasion been shadowed by controversial judicial decisions, the 

Convention still ensures the enforceability of foreign arbitral awards and 

arbitration agreements involving Vietnamese parties.264 

Vietnam is not party to the 1965 Washington (ICSID) Convention, although that 

fact may even contribute to the development of investment arbitration within the 

region. Other Asian economies: India, Laos and Myanmar have neither signed 

nor ratified the ICSID Convention while Thailand has signed but not ratified it. It 

follows that those investing in such countries must turn to ad hoc arbitration at 

KLRCA, SIAC or HKIAC, etc. For instance, the case South Fork v. Vietnam as 

administered by The Hague-based Permanent Court of Arbitration (the “PCA”) 

but held hearings at the HKIAC265; in addition, the leaked TPP Investment 

Chapter shows the KLRCA, an administer under UNCITRAL as a suggested 

institution for investor-state dispute under the TPP.266 

III. Legal Infrastructure 

1. National legislation favouring arbitration activities 

The primary statutes governing arbitral proceedings as well as the recognition 

and enforcement of arbitral awards in Vietnam are the 2010 Law on Commercial 

Arbitration No. 54/2010/QH12 (the “LCA”), the 2008 Law on Enforcement of 

Civil Judgments No. 26/2008/QH12 (the “LECJ”) and the 2004 Civil Procedure 

Code No. 24/2004/QH11, which was amended in 2011 (the “CPC”). 

The LCA generally governs arbitration proceedings in Vietnam while the CPC 

reserves a whole chapter to deal with the recognition of foreign arbitral awards 

in Vietnam. There are specific procedures for enforcement of awards and these 

                                                           
264 For example, from 2010 to 2012, there were 23 cases administered by the Singapore International Arbitration 

Centre (“SIAC”) involving Vietnamese parties. 

265 The information is available at: http://globalarbitrationreview.com/news/article/32244/vietnam-

defeats-treaty-claim-tourist-resort 

266 Article 12.18.3.d TPP Investment Chapter 

http://globalarbitrationreview.com/news/article/32244/vietnam-defeats-treaty-claim-tourist-resort
http://globalarbitrationreview.com/news/article/32244/vietnam-defeats-treaty-claim-tourist-resort
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are governed by the LECJ.267 Additionally, there are by-laws covering the 

implementation of the said legislation268. 

The provisions of the UNCITRAL Model Law were, to some degree, incorporated 

in the LCA. However, there are certain differences which were tailored to local 

circumstances. 

2. The supportive attitude towards arbitration of the local courts 

The local courts’ attitude towards arbitration has been the focus of debate in 

recent years as the issue of setting aside and refusal of recognition of arbitral 

awards continued to cause the raising of some foreign eyebrows: only 3 out of 14 

applications for recognition and enforcement in 2011-2012 while 36% of the 

applications to set aside domestic awards have been successful in the same 

period.269 That is not exactly what “support” is intended to be yet there are clear 

indications that these difficulties may be resolved sooner or later. 

One indicator of progress could be the potential promulgation by the Supreme 

People’s Court270 of the Resolution providing guidance on certain provisions of 

the LCA; this is presently awaiting the approval of the Council of Senior Judges. 

The Draft Resolution is expected to fill the present legal vacuum of the courts’ 

supervisory role in relation to foreign arbitrations seated in Vietnam. In 

particular, as the CPC defines “foreign arbitral awards mean awards that are 

rendered outside the territory of Vietnam or within the territory of Vietnam by 

foreign arbitrators”,271 it is highly debatable whether a local court has the power 

to assist a foreign tribunal in an arbitration seated in Vietnam, e.g. in collecting 

                                                           
267 This was approved by the National Assembly of Vietnam on 14th November 2008 and came into force on 

01st July 2009. 

268 E.g. the Governmental Decree 63/2011/NĐ-CP dated 28th July 2011 on Detailing and Guiding some 

Articles of the LCA 

269 The information is available in Vietnamese at: http://baobaovephapluat.vn/kinh-te-do-thi/doanh-nhan-

doanh-nghiep/201310/phan-quyet-cua- trong-tai-thuong-mai-bi-huy-nhieu-luat-co-van-de-2280867/ 

270 The authors are directly involved in the drafting of the Supreme Court’s Resolution 

271 Art. 342 CPC 

 

http://baobaovephapluat.vn/kinh-te-do-thi/doanh-nhan-doanh-nghiep/201310/phan-quyet-cua-trong-tai-thuong-mai-bi-huy-nhieu-luat-co-van-de-2280867/
http://baobaovephapluat.vn/kinh-te-do-thi/doanh-nhan-doanh-nghiep/201310/phan-quyet-cua-trong-tai-thuong-mai-bi-huy-nhieu-luat-co-van-de-2280867/
http://baobaovephapluat.vn/kinh-te-do-thi/doanh-nhan-doanh-nghiep/201310/phan-quyet-cua-trong-tai-thuong-mai-bi-huy-nhieu-luat-co-van-de-2280867/
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evidence, applying interim measures or subpoenaing witness. The Resolution is 

intended to empower local courts to assist foreign arbitrations seated in Vietnam, 

although the extent of such power is still being carefully discussed. Furthermore, 

the Resolution will also help to clarify situations where local courts should refer 

parties to arbitration when there is a valid and operative arbitration agreement. 

It will also restrict the presently unlimited scope of application of “fundamental 

principles of Vietnamese laws” as a defence to enforcement and it will provide 

guidance covering other ambiguous issues in the LCA. 

Although the effect of the Resolution remains to be tested, the drive behind it is 

to “increase the certainty and efficiency of arbitration”272 and the Resolution’s 

drafting process, which called for the opinions of many arbitration practitioners 

and legal experts,273 are truly encouraging. It demonstrates that the Supreme 

People’s Court is now willing to listen in order to improve mutual understanding 

in the field of arbitration. Therefore, it would be bold, but not totally 

unreasonable, to expect that the courts’ attitude towards arbitration will 

genuinely be helpful and supportive within the next 10 years. 

3. The development of the legal profession and the pool of arbitrators 

Arguably, arbitration is only as good as its arbitrator274 and, in this regards, the 

LCA sets out certain qualifications for a person to become an arbitrator.275 The 

criteria for arbitrators under Vietnamese law may be perceived as too strict in 

                                                           
272 Report No. 630/TTr-KHXX to the Council of Judges of the Supreme People’s Court, dated 31 December 

2013 

273 See for example, the materials in Conference dated 03 May 2013 calling for opinions to draft the Resolution 

274 Jean Flavien Lalive, Melanges en l’honneur de Nicholas Valticos: Droit et Justice (1989) see also Lord 

Hacking, “Arbitration is only as good as its arbitrators”, Liber Amicorum Eric Bergsten. International 

Arbitration and International Commercial Law: Synergy, Convergence and Evolution, Kluwer International 

(2011) 223-230. 

275 Article 20 of the LCA provides that arbitrators must satisfy the following criteria: 

- Having full civil legal capacity as prescribed in the CPC; and 

- Possessing university degrees and having worked in the branches of their study majors 

for five years or more; 

Nonetheless, in special cases, an expert with high qualifications and considerable practical experience who 

fails to satisfy the above requirements may still be selected to act as an arbitrator. 
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comparison with the Model Law which explicitly respects the principle of party 

autonomy. However, in the Vietnamese context where arbitration has not yet 

been widely utilised, the legislators have considered that specific qualifications 

of arbitrators are necessary to assure that arbitrator appointments will not lead to 

disappointments. The pool of arbitrators as registered at the Ministry of Justice 

(“MOJ”) now boasts 288 reputable names.276 Notably, the list comprises both 

foreign and Vietnamese academic professors, international professionals and 

senior lawyers of international and local law firms that have gained a high profile 

in international business and investment matters and in all fields of disputes. 

International arbitration counsels play an important role in stimulating any 

international arbitration venue. It is, at first sight, disappointing that the 

Vietnamese government has to appoint foreign law firms to protect Vietnam’s 

interests in investment arbitration277 but many other countries do this too since 

investment arbitration is such a specialized field and the expertise is concentrated 

in a small number of large international law firms, though there is every reason 

to believe that a Vietnamese law firm could represent the nation in the future, e.g. 

as co- counsel thereby importing the expertise. 

Many academic conferences have been held for Vietnamese practitioners to 

exchange knowledge and experience on arbitration, not only among themselves 

but also with foreign experts, and many publications on arbitration are 

available278 in Vietnam. Many experts on arbitration, both foreign and 

Vietnamese, are becoming more and more influential in ensuring that arbitration 

in Vietnam develops in the correct direction. The VIAC, Vietnam’s largest arbitral 

institution, has even established a Research Council to pioneer studies in bridging 

                                                           
276 See the MOJ’s list of registered arbitrators (available in 

Vietnamese only): 

http://www.moj.gov.vn/bttp/News/Documents/th%C3%A1ng%208.2013/danh%20sach%20trong%20t

ai%20vien.doc 

277 Supra Note 7 

278 For a list of publications on arbitration in Vietnam, please see p.5 of Hew R Dundas and Dzungsrt& 

Associates LLC, Vietnam Chapter, International Handbook on Commercial Arbitration, International Council for 

Commercial Arbitration (2013) 

http://www.moj.gov.vn/bttp/News/Documents/th%C3%A1ng%208.2013/danh%20sach%20trong%20tai%20vien.doc
http://www.moj.gov.vn/bttp/News/Documents/th%C3%A1ng%208.2013/danh%20sach%20trong%20tai%20vien.doc
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the gap between arbitration in Vietnam and international arbitration standards. 

Concerning the education process, numerous treatises on arbitration have been 

translated into Vietnamese for educational purposes including inter alia the Law 

and Practice on International Arbitration279 and the New York Convention 1958 by 

Albert Jan van den Berg.280 Many law students have enjoyed arbitration courses 

in prestigious universities and academies worldwide, while others have actively 

participated in international arbitration moot competitions, notably the Willem C. 

Vis Moot281 and the FDI Investment Arbitration Moot282 in recent years and 

achieving some remarkable results.283 

IV. Conclusion 

In a recent debate between the co-authors of the treatise Redfern and Hunter on 

International Arbitration, Professor Alan Redfern suggested that the “golden age” 

of arbitration, where the procedures were simple and straightforward, was over. 

Meanwhile, his co-author Mr. Constantine Partasides argued that the coming of 

age of international arbitration has yet to come and the complexities and problems 

are merely parts of such process.284 In the authors’ respectful opinion, the latter 

view is particularly true for arbitration in Vietnam. 

Indeed, even though it still remains an uphill battle to improve the confidence in 

                                                           
279 Alan Redfern/ Martin Hunter/ Nigel Blackaby/ Constantine Partasides, Law And Practice Of International 

Commercial Arbitration, Sweet & Maxwell, 4th edition 2004 

280 Albert Jan van den Berg, New York Convention 1958, Kluwer Law International Publisher, 1981 

281 The official website of the Willem C. Vis Moot Competition is available at 

http://www.cisg.law.pace.edu/vis.html 

282 The official website of the Foreign Direct Investment International Arbitration Moot is available at: 

http://www.fdimoot.org/ 

283 See for example this article of Arbitral Women on the team of Diplomatic Academy of Vietnam winning 

prestigious awards in Willem C. Vis Moot Competition: 

http://www.arbitralwomen.org/files/founder/51051921221685.pdf . In particular, the 2010 or 2011 team 

(check) from the Diplomatic Academy of Vietnam, despite not being a “law school” was the only team from 

the entire Asia-Pacific region to win awards for both Claimant and Respondent Memoranda, a stunning 

achievement. 

284 The discussion is available at http://www.youtube.com/watch?v=4_jkM32ruLs See also, Redfern and 

Hunter on International Arbitration 5th edition, page v-vi 

http://www.cisg.law.pace.edu/vis.html
http://www.fdimoot.org/
http://www.arbitralwomen.org/files/founder/51051921221685.pdf
http://www.youtube.com/watch?v=4_jkM32ruLs
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and awareness of arbitration and the business sector’s and the courts’ attitude 

towards arbitration, Vietnamese arbitration is solidly founded on the major 

international treaties and on the domestic legal infrastructure, two sound 

foundations for arbitration to become the indispensable method of dispute 

resolution in Vietnam within the next 10 years. 
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ARBITRATION IN VIETNAM IN DETAILS 

Nguyen Manh Dzung & Le Quang Hung 

CHAPTER 1: INTRODUCTION TO INTERNATIONAL ARBITRATION AND 

ITS PLACE IN THE ASIA-PACIFIC 

1.  State the name and year / law number of the main law on arbitration in 

your jurisdiction. Have there been any recent amendments or are any major 

amendments to this law under consideration in the foreseeable future?  

 The primary statutes governing arbitral proceedings as well as the 

recognition and enforcement of awards in Vietnam are the 2010 Law on 

Commercial Arbitration (the “LCA”), the 2008 Law on Enforcement of Civil 

Judgments (the “LECJ”) and the 2004 Civil Procedure Code as amended in 2011 

(the “CPC”).  

 The LCA, approved on 17 June 2010 and in force as from 01 January 2011, 

generally governs arbitration proceedings in Vietnam. The LCA succeeds the 

Ordinance on Commercial Arbitration 2003 (the “OCA”). However the OCA still 

governs arbitration agreements concluded prior to the effective date of the LCA 

pursuant to Article 81.3 of the LCA. 

 The CPC, approved on 15 June 2004, in force as from 01 January 2005 and 

amended in 2011, contains a whole chapter that deals with recognition of foreign 

awards in Vietnam.  

 The LECJ, approved on 14 December 2008 and in force as from 01 July 2009, 

has detailed provision dealing with the enforcement of both domestic and 

recognised foreign arbitrations awards. 

 The Civil Code, passed on June 14, 2005 (the “Civil Code”)  

 Additionally, there are by-laws guiding the implementation of the said 

legislation, such as the The Resolution 01/2014/NQ-HDTP of the Council of 

Judges of the Supreme People’s Court to provide guidance on certain provisions 

of the LCA, passed on 20 March 2014 and came into force as from 01 July 2014 

(the “Resolution 01/2014”) or Decree No. 63/2011/ND-CP on detailing and 
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guiding certain articles of the LCA. The Resolution 01/2014 is expected to be a 

major amendment as it promised an improvement in domestic Courts’ attitude 

towards arbitration and resolve many debated issues. 

2.  List the main institutions that administer international arbitration cases 

in your jurisdiction (if many, please list the top three). For each, state when they 

were established and the precise name (and commencement date) of the most 

recent arbitration rules that these institutions have adopted. Do they have a 

separate set of rules for domestic and international arbitrations?  

The main institution that administers international arbitration cases in Vietnam is 

the Vietnam International Arbitration Centre (the VIAC). 

The VIAC was established in 1993 on the basic of merging the Foreign Trade 

Arbitration Committee (founded in 1963) and the Marine Arbitration Committee 

(founded in 1964). 

The most recent rules of the VIAC are VIAC Rules of Arbitration, in force as from 

01 January 2012. The VIAC Rules of Arbitration applies for both domestic and 

international arbitration. 

3. List the main published works on arbitration in your jurisdiction. The 

definition of published works is broad and would include books, looseleaf 

services, articles and internet databases.  

There is relatively little literature on Vietnamese arbitration but the following will 

assist: 

- Many authors, Q & A about Law on Arbitration, Published by VIAC, 2010; 

- Philip J. Mc Connaughay and Thomas B. Ginsburg, “Chapter 11- 

Arbitration in Vietnam”, in International Commercial Arbitration in Asia, 2nd 

Edition. Juris Publishing, July 2006; 

- Polkinghorne, M., 2002. Vietnam. In: Michael Pryles (ed.), Dispute 

Resolution in Asia, Second Edition, the Hague. Kluwer Law International, pp. 

382- 383; 
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- Hew R. Dundas and Dzungsrt & Associates, “National Report Vietnam”, 

ICCA International Handbook on Commercial Arbitration, International Council 

of Commercial Arbitration 

- Tran Hoang Hai, Do Van Dai, “Collection of judgments, decisions of 

Vietnamese Courts on commercial arbitration”, Lao Động publisher, 2010; 

- Tran Hoang Hai, Do Van Dai, Vietnamese law on commercial arbitration, 

CTQG publisher, 2011; 

- Nguyen Manh Dzung and Nguyen Thi Thu Trang, “Vietnam National 

Report” World Arbitration Reporter, 2012  

a. Articles 

- Dang Hoang Oanh, “The Ordinance on commercial law of Vietnam 

regarding form and content of an arbitral award: outstanding issues”.  

- Dang Hoang Oanh. “Some defects in the law and practice of recognition 

and enforcement of foreign arbitral awards in Vietnam” published in Ministry of 

Justice’s website 

- Do Hai Ha, “Discussion on the concept of “foreign arbitral award” under 

Civil Procedural Code 2004”. published in Journal of Judicial Studies, series 5 (42) 

in 2007;  

- Do Van Dai, Resolving the dispute by arbitration in Vietnam, Journal of 

Jurisprudence, No. 6/2007; 

- Enterprises forum, “8th Draft of Commercial Law: the application scope is 

not persuasive” published by Enterprises’ Forum’s website 

- Ministry of Justice and ed’s “Report On Results Of The Research Into The 

Use Of Arbitration In Resolution Of Commercial Disputes In Vietnam”.  

- Nguyen Manh Dzung and Le Quang Hung, “Arbitration in Vietnam in the 

next 10 years”, Paper for APRAG Conference 2014 

- Nguyen LAN Nguyen. “New York 1958 Convention And The Recognition 

And Execution Of Foreign Arbitral Award- arbitral Awards In Vietnam” 

published in Journals of Economic—Law, series no. 1 in 2003  

- Nguyen Trung Tín, Regarding to determining decision of economic, 

Government & Law Journal No. 5/2001 
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- Michael Hwang and Shaun Lee, “Survey of South East Asian Nations on 

the Application of the New York Convention”, Journal of International 

Arbitration, (Kluwer Law International 2008 Volume 25 Issue 6) pp. 873 – 892. 

- Nguyen Manh Dzung and Le Quang Hung, “Recognition and 

Enforcement of Foreign Arbitral Awards in Vietnam: Review of Recent Decisions 

of the Vietnamese Courts”, IBA Arbitration News (IBA 2014 Volume 19 No 1), pp. 

37 – 40  

- Richard Garnett and Nguyen Kien Cuong, 

“Enforcement of Arbitration Awards in Vietnam”, 

2(2) Asian International Arbitration Journal p. 137 (2006) 

- Tran Quang Chuc, “Recognition and Enforcement of Foreign Arbitral 

Awards in Vietnam, Shortcomings and Suggested Remedies”, 2(6) Journal of 

International Arbitration 487 (2005) 

- Do Van Dai, “Setting Aside Arbitral Award in Vietnam”, Conference 

Paper, VIAC Conference on Setting Aside and Refusal of Recognition and 

Enforcement of Arbitral Award in October 2013 

- Nguyen Vu Hoang, “Principles of Arbitration in Commercial Arbitration 

Law 2010”, Democracy and Law Journal, 2010 

- Report on the implementation of Ordinance on commercial arbitration in 

2003. Hanoi–Vietnam. p.4. Updated on 30th June 2009 in Hanoi, Vietnam; 

- Hop X Dang, ‘Towards a Stronger Arbitration Regime for Vietnam’, (2007) 

3(1) Asian International Arbitration Journal 80 

- Tran Minh Ngoc, “Law applicable to an arbitration agreement in 

international commercial arbitration” Journal of Legislation Studies. Vietnam 

Lawyers Association, 2009 

- Nguyen Vu Hoang, “Applicable Law on International Commercial 

Arbitration », Electronic Journal on Jurisprudence, 2012. 

- Nguyen Vu Hoang: “Arbitration agreement from comparative perspective 

– the world practice and Vietnam”, Legal Professions Journal 2014. 

- Nguyen Minh Hang: “International Investment Dispute Resolution under 

ICSID and some recommendations to Vietnam”, Ministerial Project, 2012. 
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b. Journals and Periodicals 

There is no arbitration journal in Viet Nam at present but the following online 

sources provide relevant materials  

- Website of VIAC: www.viac.org.vn [available in English] 

- Website of Vietnamese Ministry of Justice: www.moj.gov.vn [available in 

English} 

- Website of the Supreme People’s Court: 

http://toaan.gov.vn/portal/page/portal/tandtc [available in Vietnamese only] 

c. Conference Papers 

There are numerous Conference Papers provided both practice-oriented 

perspectives and high academic value. Notable Conferences included: 

 Conference for Commentaries on Draft Law on Commercial Arbitration, 

November 2011 

 Conference for Commentaries on Draft Resolution of the Council of Judges 

– Supreme People’s Court to provide guidance on certain provisions of the Law 

on Commercial Arbitration, May 2013 

 Conference on Setting Aside of Arbitral Award/Refusal of Recognition 

and Enforcement of Foreign Arbitral Award in Vietnam, October 2013 

4. Are there any developments (e.g. changes in the law, opening of arbitration 

centres or hearing centres) in your jurisdiction which have made an important 

contribution to the development of arbitration, particularly international 

arbitration, in your country in the last ten years?  

a. The LCA 2010 

On 17th June 2010, the National Assembly of Vietnam passed a new Act on 

commercial arbitration, the LCA, replacing the OCA 2003. The LCA is a landmark 

achievement and is rightfully the most important development in the last ten 

years as it brings Vietnam arbitration law closer to international standards. Some 

of the important changes are: 

- Broaden the scope of the term “commercial activities” to be in line with the 

Model Law 

http://www.viac.org.vn/
http://www.moj.gov.vn/
http://toaan.gov.vn/portal/page/portal/tandtc
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- Abolish the criterion in the OCA that arbitrators must be Vietnamese – many 

internationally acknowledged arbitrators have been named in the List of 

Arbitrators of VIAC as a result of such a change. 

- Empower the Tribunal to order interim measures 

- Amend, supplement and clarify certain provisions governing the procedures of 

the arbitration to come closer to the Model Law standard. 

b. The Resolution 01/2014 

The Resolution 01/2014 has been promulgated to provide guidance on certain 

provisions of the LCA. Remarkable achievements of the Resolution may include: 

 Clarifying the supervisory and supportive roles of Courts in both 

institutional and ad-hoc arbitration, notably over foreign arbitration with 

Vietnam as seat of arbitration; 

 Interpreting certain provisions concerning the existence, validity and 

operability of the arbitration agreement; 

 Set out the limit to Courts’ prima facie review of arbitration agreement; 

 Explaining grounds for setting aside arbitral award, notably defining the 

once-unlimited scope of “fundamental principles of Vietnamese laws” 

The Resolution also demonstrates the improvement in Courts’ attitude towards 

arbitration, which was subject of heavy criticism in recent years. 

5. Has there been an effort among practitioners and, perhaps, government 

authorities or the courts to promote international arbitration in your country in 

the last ten years? If so, please provide examples of these efforts (to the extent 

different from your answers to the previous question) 

Notable concerted efforts are inter alia the drafting processes of the LCA and the 

Supreme People’s Court’s Resolution to guide certain provisions of the LCA, 

which called for and took into account the opinions and contributions of 

practitioners, experts (both foreign and Vietnamese), relevant government 

authorities and the Courts.  

Besides, both the Ministry of Justice of Vietnam and the VIAC, the largest local 

arbitration institution have hold conferences on debated issues, for example 
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setting aside and refusing recognition and enforcement of arbitral awards, to 

increase mutual understanding between practitioners, government authorities 

and Courts on such issues. 

6. Based on your experience and knowledge of arbitration in your 

jurisdiction, how would you rank the level of growth, if any, in the total number 

of international arbitrations seated in your country over the last ten years (e.g. 

substantial growth, some growth, no growth, negative growth). If you are aware 

of general statistics in this respect (besides institutional statistics, which we will 

obtain) please provide them.  

The level of growth in the total number of international arbitrations seated in 

Vietnam is substantial. The number of cases handled by the VIAC in 2013 is five 

times that in 2003 (from less than 20 cases per year in 2003 to nearly 100 cases in 

2013). 

Though the number of cases is still humble in comparison with the SIAC or 

HKIAC, such growth is arguably substantial given that confidence in arbitration, 

particularly in the enforceability of arbitral awards, was considerably low in 

2007285. 

7. Do you think a specific international arbitration culture or practice exists 

in Asia / the Asia-Pacific? If so, please provide a few paragraphs on your view as 

to what that culture is.  

The authors truly believe that Asia-Pacific, already touted as the “principal Model 

Law region”286, has been moving closer to harmonization in arbitration law and 

practice. In particular, many Asia Pacific countries have adopted the Model 

Law287 while others, such as Vietnam, also use the Model Law as base line in 

                                                           
285 the Ministry of Justice of Vietnam and the Vietnam Chamber of Commerce and Industry with sponsorship 

from the Business Sector Programme Support of the Government of Denmark 

286 International Commercial Arbitration: An Asia-Pacific Perspective first edition, ¶1.134 

287 According to the status posted in the website of UNCITRAL, at least 15 countries in the Asia Pacific Region 

are Model Law jurisdictions, namely: Australia (2006), Bangladesh (2001), Brunei (2009), Cambodia (2006), 

China (2004), Hong Kong SAR (2010), India (1996), Japan (2003), Macau (1998), Malaysia (2005), Philippines 

(2004), Singapore (1994), South Korea (1999), Sri Lanka (1995), Thailand (2002) 
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building their own arbitration laws; and as The Honorable Chief Justice 

Sundaresh Menon has sum up in his inspiring speech in ICCA Congress 2012, the 

Model Law has significantly foster the growing harmonization of arbitration laws 

and rules. Chief Justice Sundaresh Menon also noted that harmonization in the 

“look and feel” of arbitration has played a major part in making arbitration the 

natural choice of dispute resolution in international contracts, and further 

addressed harmonization as one feature of modern-day arbitration which plays a 

major role in eradicating the impression of arbitration as “a poor cousin of 

litigation process”.288 The IBA, not only in line with the vision of the Chief Justice, 

but has also turned such vision into concrete action by establishing two Working 

Groups on harmonization of arbitration laws and rules within the Asia Pacific 

Region. 

As arbitration practitioners in Vietnam who directly participate in the drafting of 

the LCA and the Resolution 01/2014 providing official guidance to certain 

provisions of the LCA, we believe that the “harmonization” of arbitration laws in 

the region is particularly helpful and desirable. The jurisdictions which are setting 

the very first stones in building their own arbitration-friendly legislations may be 

able to benefit from the result of the growing harmonization. By adopting at least 

the fundamental principles in arbitration and learning from the lesson of 

successful jurisdictions such as Singapore, Hong Kong or Australia etc., such 

jurisdictions are able to standing on the giants’ shoulders and the law making 

process shall be much less difficult. 

Furthermore, we also believe that the “harmonization” process shall actually 

underscore, not undermine the local diversities of each jurisdictions. More than 

merely adopting the Model Law or its fundamental principles, an ideal seat of 

arbitration may need other factors such as courts’ supportive attitudes towards 

                                                           
288 Sundaresh Menon, “International Arbitration: The Coming of a New Age for Asia (and Elsewhere)”, 

Opening Plenary Session, ICCA Congress 2012 in Singapore  
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arbitration or great pool of arbitrators and arbitration practitioners etc.289 For 

example, the Resolution 01/2014, despite some deviations from general 

international practice of arbitration, are a sound remedy for the current 

drawbacks of arbitration in Vietnam. In this regards, we humbly opines that 

“harmonizing” is not “equalizing”, and in reaching true “harmonization”, giant 

amount of efforts should be made to identify the fundamental principles of 

arbitration and apply such principles corresponding to the level of development 

and local circumstances of each jurisdiction. 

CHAPTER 2: LAW GOVERNING THE ARBITRATION AND THE ROLE OF 

THE SEAT 

1. Please identify any cases, laws, official interpretations of laws, books, 

articles, published notes, commentaries or other authoritative sources from your 

jurisdiction that you would consider as a necessary inclusion in this Chapter. For 

any identified cases, please provide a short paragraph on the issue(s) relevant to 

this Chapter.  

1.1.  Laws 

 The Law on Commercial Arbitration 2010 of Vietnam, in force as from 01 

January 2011 (hereinafter the “LCA”)  

 The Civil Procedure Code 2004 of Vietnam, amended in 2011 (hereinafter 

the “CPC”) 

1.2. Official interpretations of laws: 

The Resolution 01/2014/NQ-HDTP of Supreme People’s Court providing 

guidance on the Law on Commercial Arbitration 2010  

1.3. Books 

 Nguyen Trung Tin, Commercial Disputes Resolution with Foreign Elements, 

Publisher of Social Science, 2009. 

                                                           
289 The authors would refer to our paper presented at APRAG Conference 2014 on “Arbitration in Vietnam in 

the next 10 years” for a review of local circumstances of Vietnam in building an arbitration friendly legal 

infrastructure 
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 Do Van Dai and Mai Hong Quy, Private International Law of Vietnam, 

National Publishing House, 2010. 

 Tran Hoang Hai and Do Van Dai, Collection of judgments, decisions of 

Vietnamese Courts on commercial arbitration, Lao Động publisher, 2010. 

 Tran Hoang Hai, Do Van Dai, Vietnamese law on commercial arbitration, 

CTQG publisher, 2011. 

 Hoang Ngoc Thiet, Import – Export Contract Disputes – Arbitration awards 

and experience, National Political Publisher, 2002. 

 Nguyen Trung Tin, Recognition and Execution of arbitration decisions and 

awards in Vietnam, Judiciary Publisher, 2005.  

 Selected international arbitral decisions published by the Vietnam Chamber 

of Commerce and Industry ("VCCI") and Judicial Publisher with sponsorship 

from the Business Sector Programme Support of the Government of Denmark in 

2007;  

 The Vietnam International Arbitration Centre, Selected international arbitral 

awards, Vietnam Chamber of Commerce and Industry (2010) 

 Duong Van Hau, Vietnam Commercial Arbitration in the process of innovation, 

National Political Publisher, 1999. 

1.4. Articles, Published Notes and Commentaries 

 Do Hai Ha, “Discussion on the concept of “foreign arbitral award” under 

Civil Procedural Code 2004”, Journal of Judicial Studies, series 5 (42) in 2007 

 Tran Quang Chuc, “Recognition and Enforcement of Foreign Arbitral 

Awards in Vietnam”, Journal of International Arbitration, 2005, 22(6), p. 487- 496 

 Nong Quoc Binh, “Law applicable in dispute trial of international 

commercial arbitration”, Journal on Jurisprudence, 1999. 

 Nguyen Vu Hoang, “Select and appoint arbitrators in international trade 

dispute resolution”, Journal of Commerce. 2001. 

 Nguyen Huu Vien – Nguyen Vu Hoang, “Ordinance on commercial 

arbitration and commercial dispute resolution in international integration”, 

Development and Economics Journal. 2004. 
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 Nguyen Vu Hoang, “Competence of Arbitration in dealing with 

commercial disputes”, Development and Economics Journal, 2004. 

 Tran Minh Ngoc, “Law applicable to dispute content arising from 

international commercial contract”, Journal on State and Law, 2005. 

 Tran Minh Ngoc, “Law applicable to an arbitration agreement in 

international commercial arbitration” Journal of Legislation Studies, National 

Assembly Office, 2009;  

 Nguyen Vu Hoang, “Principles of Arbitration in Commercial Arbitration 

Law 2010”, Democracy and Law Journal, 2010. 

 Nguyen Vu Hoang, “Applicable Law on International Commercial 

Arbitration », Electronic Journal on Jurisprudence, 2012. 

 Nguyen Vu Hoang: “Arbitration agreement from comparative perspective 

– the world practice and Vietnam”, Legal Professions Journal 2014. 

 Nguyen Minh Hang: “International Investment Dispute Resolution under 

ICSID and some recommendations to Vietnam”, Ministerial Project, 2012. 

1.5. Cases: 

Since Vietnam is a civil law country, case law and precedents are not officially 

recognized. In this regards, official interpretation of law is promulgated in the 

form of resolutions of the Supreme People’s Court. Therefore, though there is no 

case law and decision concerning the subject of this topic, as a matter of court 

practice, SPC’s council of judge’s decisions can be considered as of equivalent 

effect. 

2. Please indentify and quote any rules of arbitral institutions (referred to 

above in question 2 for Chapter 1) that relate to the subject matter of this 

Chapter.  

- The scope of the VIAC Rules is applied to resolve all disputes at the VIAC290, 

and it would be noted that the VIAC Rules has to be in compliance with the 

                                                           
290 Article 1 of the VIAC Rules 
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LCA.291 Therefore, the law governing arbitration under VIAC’s administration 

must be the LCA. 

- Article 20 of VIAC Rules “Place of Arbitration” sets out certain provisions on 

two issues namely “place of arbitration” and “venue of the hearing”. As the VIAC 

Rules is built based on Article 11 of LCA - which is mainly adopted from article 

20 of Model Law - the term “place of arbitration” of the VIAC Rules may mean 

“the location where the arbitration tribunal conducts the dispute resolution as agreed by 

the parties, or as decided by the arbitration tribunal if the parties do not have such an 

agreement. If the place of arbitration is within the territory of Vietnam then the award 

must be deemed to have been rendered in Vietnam irrespective of the location at which the 

arbitration tribunal conducted hearings in order to issue such award” as defined in 

Article 3.8 of the LCA. The full text of Article 20 VIAC Rules reads as follows: 

“Article 20. Place of arbitration 

1. The place of arbitration shall be as agreed by the parties. Otherwise, the Arbitral 

Tribunal shall determine the place of arbitration it considers appropriate. 

2. Unless otherwise agreed by the parties, the Arbitral Tribunal may conduct hearings at 

any location it considers appropriate. The Arbitral Tribunal may hold meetings by any 

means and at any location it considers appropriate”. 

Article 20 of the VIAC Rules omitted the phrase the place of arbitration can be 

within or outside the territory of Vietnam, and it is unclear as to the intent of this 

omission. For arbitration within the territory of Vietnam, the term “place of 

arbitration” under Article 20 can also be understood as a province and city within 

Vietnamese territory, as such interpretation may determine the provincial court 

with jurisdiction to consider the challenge to the award on jurisdiction of the 

arbitral tribunal under Article 7.2.c or to consider the request to set aside the 

arbitral award under Article 7.2.g of the LCA. 

                                                           
291 Article 28.1 the LCA 
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3. Have courts in your jurisdiction made a distinction between arbitral 

procedural laws and the lex arbitri? If there are relevant cases, please name them. 

(We expect that some jurisdictions will have no relevant cases on this point).  

Vietnamese courts have never made a distinction between arbitral procedural 

laws and the lex arbitri. Furthermore, one fundamental principle in promulgation 

of Vietnamese law is that Vietnamese law should be construed consistently292, 

which suggests that the drafters of the LCA might never intend to differentiate 

arbitral procedural laws from the lex arbitri to begin with. 

Even in the hypothetical case that lex arbitri is distinguished from the arbitral 

procedural laws by the Court; the practical purpose of such distinction may not 

be significant. Indeed, there is hardly a chance for a foreign procedural law to 

apply whilst the lex arbitri is still Vietnamese law as under the LCA, numerous 

procedural provisions are mandatory and shall apply as long as the LCA is 

applicable.  

4. What are the factors that make your jurisdiction a good seat for 

arbitration?  

4.1.  Negative points 

4.1.1 Unimpressive track record of enforcing arbitral award 

According to the 2010 International Arbitration Survey: Choices in International 

Arbitration conducted by Queen Mary University and White & Case, the formal 

legal infrastructure (e.g. the national arbitration law, track record in enforcing 

agreements to arbitrate and arbitral awards, neutrality and impartiality of legal 

system) is the top influences on the choice of seat of arbitration. In this regard, the 

gloomy track record in enforcing arbitral award is the main culprit for Vietnam’s 

struggle to become the ideal seat of arbitration. 

                                                           
292 Article 3.1 Law on Promulgation of Legal Documents 2009 
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In 2007, many businessmen seriously lacked confidence in arbitration itself and, 

in particular, in the enforceability of arbitral awards.293 Six years later, the 

situation does not appear to look much brighter as the issue of setting aside and 

refusal of recognition of foreign arbitral awards continues to raise some foreign 

eyebrows: only 3 out of 14 applications for recognition and enforcement in 2011-

2012 while 36% of the applications to set aside domestic awards have been 

successful in the same period.294 

Statistics asides, the manner in which the arbitral award is set aside and refused 

of recognition and enforcement is also nerve-racking for practitioners. Reversed 

burden of proof to award creditors, along with arbitrary interpretation of 

“fundamental principles of Vietnamese law” and unconvincing application of 

other grounds for recourses against the arbitral award are some of the alleged 

drawbacks as concluded in a recent VIAC Conference295.  

4.2.1 Ambiguous scope of national Courts’ supervisory and supporting role towards 

arbitration 

The scope of Courts’ supervisory and supporting role towards arbitration has 

always been ambiguous due to the problematic territorial link between the place 

of arbitration and the law governing that arbitration under Vietnamese laws. 

Actually, the Parties may never know what they bargain for when they chose 

Vietnam as seat for an arbitration administered by a foreign arbitration 

institution.  

General speaking, in international arbitration, the ordinary intention of parties 

when choosing the place of arbitration is perfectly described in Redfern and Hunter 

on International Arbitration as:  

                                                           
293 Ministry of Justice of Vietnam and the Vietnam Chamber of Commerce and Industry with sponsorship 

from the Business Sector Programme Support of the Government of Denmark, Report On Results Of The 

Research Into The Use Of Arbitration In Resolution Of Commercial Disputes In Vietnam, Annex V (2007) 

294 The information is available in Vietnamese at: http://baobaovephapluat.vn/kinh-te-do-thi/doanh-nhan-

doanh-nghiep/201310/phan-quyet-cua-trong-tai-thuong-mai-bi-huy-nhieu-luat-co-van-de-2280867/  

295 The VIAC Conference held on 18th October 2013 on “Setting Aside and Refusal of Recognition and 

Enforcement of Foreign Arbitral Award”, available in Vietnamese at http://dddn.com.vn/phap-luat/xem-

xet-huy-phan-quyet-cong-nhan-va-thi-hanh-quyet-dinh-trong-tai-20131017103312104.htm  

http://baobaovephapluat.vn/kinh-te-do-thi/doanh-nhan-doanh-nghiep/201310/phan-quyet-cua-trong-tai-thuong-mai-bi-huy-nhieu-luat-co-van-de-2280867/
http://baobaovephapluat.vn/kinh-te-do-thi/doanh-nhan-doanh-nghiep/201310/phan-quyet-cua-trong-tai-thuong-mai-bi-huy-nhieu-luat-co-van-de-2280867/
http://dddn.com.vn/phap-luat/xem-xet-huy-phan-quyet-cong-nhan-va-thi-hanh-quyet-dinh-trong-tai-20131017103312104.htm
http://dddn.com.vn/phap-luat/xem-xet-huy-phan-quyet-cong-nhan-va-thi-hanh-quyet-dinh-trong-tai-20131017103312104.htm
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“When one says that London, Paris or Geneva is the place of arbitration, one does not refer 

solely to a geographical location. One means that the arbitration is conducted within the 

framework of the law of arbitration of England, France or Switzerland or, to use an 

English expression, under the curial law of the relevant country”296  

However, when parties, for example, in a ICC arbitration said that Hanoi is the 

supposed “place of arbitration”, the term “place of arbitration” has nothing more 

that its geographical value as Vietnamese Courts may be reluctant to exercise their 

supervisory role over such a foreign arbitration. 

The stalemate began by the unique definition of foreign arbitral award under 

Vietnamese law, in particular the CPC. That is, regardless of being made inside 

the territory of Vietnam, an arbitral award shall still be considered as foreign if it 

is issued “by foreign arbitrators selected by the parties”297. Practitioners have 

struggled to interpret the term “foreign arbitrators” since then i.e. whether the 

nationality of the arbitrator, the Tribunal or the institution shall be a right criterion 

to delineate “foreign” from domestic298. Therefore, despite the delicate and 

commendable effort of the drafters of the LCA in defining “foreign arbitration”299 

as arbitration initiated under the law of a foreign country, headaches remains over 

the legal regime governing foreign arbitration within the territory of Vietnam.  

In fact, the Supreme People’s Court was at a dilemma in determining whether the 

LCA may apply at all, and if yes, in whole or in part, to foreign arbitration with 

Vietnam as the place of arbitration. In the end, the Resolution 01/2014 has 

provided that Vietnamese Courts shall have supervisory power over foreign 

arbitration in Vietnam with the exception of request to setting aside arbitral 

award. Consequently, in their efforts to support the arbitral proceedings, the 

Courts accept the consequence that as to foreign arbitral award made within the 

                                                           
296 Redfern and Hunter on International Arbitration, ¶3.54 

297 Article 342 of the CPC – official English Translation at the National Office of Intellectual Properties 

298 Do Hai Ha, “Discussion on the concept of “foreign arbitral award” under Civil Procedural Code 2004”, 

Journal of Judicial Studies, series 5 (42) in 2007; See also Tran Quang Chuc, “Recognition and Enforcement of 

Foreign Arbitral Awards in Vietnam”, Journal of International Arbitration, 2005, 22(6), p. 487- 496 

299 Article 3.11 of the LCA 
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territory of Vietnam (which may be considered as “foreign” both in Vietnam and 

in the jurisdiction of which arbitration laws govern the arbitration), there may 

possibly no court with the jurisdiction to set aside such award. 

4.2.  Positive points 

4.2.1 National legislation favouring arbitration 

The Law on Commercial Arbitration 2010 is a result of comprehensive efforts to 

align Vietnamese law on arbitration to international standards and establishing a 

pro-arbitration regime. The provisions of the UNCITRAL Model Law were, to 

some degree, incorporated in the LCA. However, there are certain differences 

which were tailored to local circumstances. 

4.2.2 Great pool of qualified arbitrators 

Arguably, arbitration is only as good as its arbitrators300 and, in this regards, the 

LCA sets out certain qualifications for a person to become an arbitrator.301 The 

criteria for arbitrators under Vietnamese law may be perceived as too strict in 

comparison with the Model Law which explicitly respects the principle of party 

autonomy. However, in the Vietnamese context where arbitration has not yet 

been widely utilised, the legislators have considered that specific qualifications of 

arbitrators are necessary to assure that arbitrator appointments will not lead to 

disappointments. The pool of arbitrators as registered at the Ministry of Justice of 

Vietnam (“MOJ”) now boasts 288 reputable names.302 Notably, the list comprises 

both foreign and Vietnamese academic professors, international professionals 

                                                           
300 Jean Flavien Lalive, Melanges en l’honneur de Nicholas Valticos: Droit et Justice (1989) see also Lord Hacking, 

“Arbitration is only as good as its arbitrators”, Liber Amicorum Eric Bergsten. International Arbitration and 

International Commercial Law: Synergy, Convergence and Evolution, Kluwer International (2011) 223-230. 

301 Article 20 of the LCA provides that arbitrators must satisfy the following criteria: 

- Having full civil legal capacity as prescribed in the CPC; and 

- Possessing university degrees and having worked in the branches of their study majors for five years 

or more;  

Nonetheless, in special cases, an expert with high qualifications and considerable practical experience who 

fails to satisfy the above requirements may still be selected to act as an arbitrator. 

302 See the MOJ’s list of registered arbitrators (available in Vietnamese only): 

http://www.moj.gov.vn/bttp/News/Documents/th%C3%A1ng%208.2013/danh%20sach%20trong%20tai

%20vien.doc 

http://www.moj.gov.vn/bttp/News/Documents/th%C3%A1ng%208.2013/danh%20sach%20trong%20tai%20vien.doc
http://www.moj.gov.vn/bttp/News/Documents/th%C3%A1ng%208.2013/danh%20sach%20trong%20tai%20vien.doc
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and senior lawyers of international and local law firms that have gained a high 

profile in international business and investment matters and in all fields of 

disputes. 

4.2.3 Positive developments in Courts’ attitude towards arbitration 

One indicator of positive developments in Courts’ attitude towards arbitration 

could be the potential promulgation by the Supreme People’s Court303 of the 

Resolution providing guidance on certain provisions of the LCA; this is presently 

awaiting the approval of the Council of Senior Judges. The Resolution is expected 

to fill the present legal vacuum of the courts’ supervisory role in relation to foreign 

arbitrations seated in Vietnam by empowering local courts to assist foreign 

arbitrations seated in Vietnam, e.g. in collecting evidence, applying interim 

measures or subpoenaing witness. Furthermore, the Resolution will also help to 

clarify situations where local courts should refer parties to arbitration when there 

is a valid and operative arbitration agreement. It will also restrict the presently 

unlimited scope of application of “fundamental principles of Vietnamese laws” 

as a defence to enforcement and it will provide guidance covering other 

ambiguous issues in the LCA.  

Although there are problems which the Resolution could not solve as explained 

above, the drive behind Resolution, which is to “increase the certainty and 

efficiency of arbitration”304 and the Resolution’s drafting process, which called for 

the opinions of many arbitration practitioners and legal experts,305 are truly 

encouraging. It demonstrates that the Supreme People’s Court has actually 

listened public recommendations in order to improve mutual understanding in 

the field of arbitration.  

4.2.4 International Legislation fostering arbitration 

                                                           
303 The authors are directly involved in the drafting of the Supreme Court’s Resolution 

304 Report No. 630/TTr-KHXX to the Council of Judges of the Supreme People’s Court, dated 31 December 

2013  

305 See for example, the materials in Conference dated 03 May 2013 calling for opinions to draft the Resolution  
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The international treaties to which Vietnam is a contracting state play a critical 

part in both inspiring and forcing state and private entities of Vietnam to 

acclimatize to arbitration as a method of dispute resolution.  

Vietnam acceded to the United Nations Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards 1958 (the “New York Convention”) on 

12th September 1995 with entry into force on 11th December 1995. Although the 

application of the New York Convention in Vietnam has on occasion been 

shadowed by controversial judicial decisions, the Convention still, in theory, 

ensures the enforceability of foreign arbitral awards and arbitration agreements 

involving Vietnamese parties.306  

Vietnam is reported as being party to 50 Bilateral Investment Treaties (“BITs”)307 

and 8 regional and bilateral Free Trade Agreements (“FTA”) where almost all of 

them leave an option for resolving investor/state disputes by arbitration; the 

same applies to the landmark Bilateral Trade Agreement (BTA) with the United 

States signed in 2001. Vietnam became a member of the WTO in 2005 and is 

actively negotiating 7 FTAs, notably the RCEP (ASEAN +6), the Vietnam/EU, and 

the Trans-Pacific Protocol (“TPP”).  

Such international treaties will both lead to welcoming more foreign investors to 

Vietnam and will help to raise the awareness of arbitration in Vietnam as the 

preferred dispute resolution method for both commercial disputes and treaty 

claims in the international arena. For instance, in preparing for possible treaty 

claims, on 14th January 2014 the Prime Minister of Vietnam has promulgated a co-

operational regulation to deal with investment claims.308  

5. Are there any experiences in your jurisdiction of parties or arbitral tribunals 

changing the previously agreed seat of the arbitration?  

                                                           
306 For example, from 2010 to 2012, there were 23 cases administered by the Singapore International Arbitration 

Centre (“SIAC”) involving Vietnamese parties. 

307 According to the UNCTAD website 

308 Decision 04/2014/QD-TTg of the Prime Minister dated 14 January 2014 
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To the extent of the reporters’ knowledge, there is no such decision. Even the term 

“seat of arbitration” and its relevant legal framework have never been under close 

scrutiny by the Court until the drafting of the Resolution as explained in Question 

4. 

6. If your arbitration legislation is in substantial part based on the Model Law, 

please identify significant departures from or amendments to the Model Law (if 

any) that are contained your legislation 

By virtue of local circumstances, there are certain differences between the Model 

Law and the LCA, namely: 

 The LCA stipulates certain matters which are not provided under the 

UNCITRAL Model Law, notably fundamental principles in settling disputes309, 

state administration of arbitration310, absence of parties311 and arbitration fees312.  

 The LCA requires ad hoc arbitration awards to be registered with national 

courts in order to guarantee their enforceability; 

 The LCA provides that the Courts shall refuse to enrol a case where there 

is an arbitration agreement. There is no specific requirement that party should 

request the Court to refer the dispute to arbitration as prescribed in Article 8 

Model Law for arbitration agreement and substantive claim before court. 

 The LCA sets out qualifications of arbitrators to ensure that disputes are 

settled by reliable tribunals, on which issue the UNCITRAL Model Law is silent. 

Under the LCA, the parties may also request the arbitral tribunal to mediate for 

the parties to reach an amicable agreement and resolve their dispute; and 

 The LCA provides one of grounds for setting aside arbitral awards is being 

contrary to “fundamental principles of Vietnamese laws” instead of “public 

policy” as under the UNCITRAL Model. This is a controversial issue among legal 

practitioners and legislators in Vietnam, and it should be noted that “fundamental 

                                                           
309 Article 4 LCA 

310 Article LCA 

311 Article LCA 

312 Article LCA 
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principles of Vietnamese laws” also form a ground for the Vietnamese courts to 

refuse recognition of foreign arbitral awards.  

 The LCA provides for fraud in the taking of evidence and bribery of 

arbitrators as grounds for setting aside the arbitral award under its Article 

68(1)(d).  

7. If your arbitration legislation is in substantial part based on the Model Law, 

have the courts or commentators in your jurisdiction taken a view as to which 

provisions of the Model Law are mandatory?  

As far as we know, the Vietnamese Court has never commented on the provisions 

of the Model Law. The LCA, which drafted using the Model Law as baseline, 

setting out five fundamental principles in resolving disputes by arbitration: party 

autonomy, impartiality of arbitrators, due process and equal treatment, 

confidentiality (unless party agreed otherwise) and finality of the arbitral award. 

However, concerning the procedural aspects of arbitration, party autonomy is 

restricted. Under the LCA, the parties are free to agree where the LCA specifies 

‘if the parties agreed’. Meanwhile, mandatory provisions on procedure must be 

strictly complied with, for example: 

• order for service notices; 

• procedure of submission of statement of claim, statement of defence and 

counter claim;  

• notification of statement of claim and counter claim; 

• procedure of replacement of the arbitrator; 

• procedure for the arbitral tribunal to consider the validity of arbitration 

agreement and its jurisdiction; 

• procedure for petition and resolution of the petition against the decision of 

the arbitral tribunal on the validity of the arbitration agreement and jurisdiction 

of the arbitral tribunal;  

• procedure of the hearing when a party fails to attend; 

• procedure of postponement of the hearing; 

• procedure for a stay of the proceedings; 
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• procedures for an arbitral tribunal to order, amend, supplement or remove 

an interim relief; 

• procedure of registration of an ad hoc arbitral award; 

• procedure of rectification of arbitral award; and 

• procedure for challenging an arbitral award; and 

• procedure of the resolution of the petition requesting an arbitral award to 

be set aside. 

Furthermore, the arbitration rules of arbitration institutions in Vietnam also have 

to in due compliance with the abovementioned procedural provisions313. 

CHAPTER 3: APPLICABLE SUBSTANTIVE LAW 

1. Please identify any cases, laws, official interpretations of laws, books, 

articles, published notes, commentaries or other authoritative sources from your 

jurisdiction that you would consider as a necessary inclusion in this Chapter. For 

any identified cases, please provide a short paragraph on the issue(s) relevant to 

this Chapter.  

i) Legislation 

The Civil Code of Vietnam (the “Civil Code”) 

The Civil Procedure Code of Vietnam (the “CPC”) 

The Law on Commercial Arbitration 2010 (“LCA”)  

The Ordinance on Commercial Arbitration 2003 (“OCA”) 

The Resolution 01/2014 of the Supreme People’s Court providing guidance on 

the Law on Commercial Arbitration (“the Resolution” or “Resolution 01/2014”) 

ii) Institutional Rules  

Article 22 VIAC Rules concerning Applicable Law (quoted in Answer to Question 

2) 

iii) Cases 

1. Toepfer v. Sao Mai [2011] Appellate Court – Supreme People’s Court in 

Hanoi 

                                                           
313 Article 28.1 of the LCA 
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The Appellate Court – Supreme People’s Court in Hanoi upheld the first instance 

decision and turned down the petition for recognition and enforcement of a 

GAFTA arbitral award set forth by Toepfer as the award was considered as 

contrary to the fundamental principles of Vietnamese laws. The Court reasoned 

that, the damages awarded to Toepfer were not actual and direct. The Court also 

found that Sao Mai should not be held liable for damages as its failure to open 

L/C had been due to force majeure. The GAFTA Award, therefore, was contrary to 

the principles concerning damages under Vietnamese commercial law. 

2. Tyco v. Leighton [2003] Appellate Court – Supreme People’s Court in Ho 

Chi Minh City 

The award creditor- TYCO services Singapore Pte. Ltd Co., apply to Vietnamese 

Ministry of Justice requesting Leighton Contractors (VN) Ltd. Co., to carry out the 

award issued by Queensland arbitral tribunal, Australia, on April, 9th 2000. The 

People’ Court of Hochiminh City decided in Decision 82/QDD- XDTT on 

23/5/2002 to recognize and enforce in Vietnam both two decision of Queensland 

arbitral tribunal. However, the appeal court- The People’ High court of Ho Chi 

Minh City in their Decision No. 02/ PTDS, rejected Decision No. 82/ QDD-XDTT 

of the People’ court of Ho Chi Minh City pursuant to two reasons: (i) TYCO 

Company and Leighton Company did not have “commercial relation” because 

construction activities cannot be considered as commercial activities. (ii) The 

recognition and enforcement of Queensland arbitral tribunal’ decisions violates 

Vietnamese law because Tyco contracted with Leighton when it did not have 

permission of the Vietnamese Ministry of Construction. Thus, according to Article 

16 (2) of the ordinance on recognition and enforcement decision of foreign court/ 

arbitral tribunal 1995, the appeal court denied to recognize and enforce such two 

decisions.  

3. Engro – Novus v Vinatex [1998] Appellate Court – Supreme People’s Court 

in Hanoi 

On the 18 November 1997, People’s Court of Ha Noi issued Decision No 01/ST to 

refuse the recognition of the decision No 241 dated 20 May 1996 issued by 

International Commercial Arbitration Court, Chamber of Commerce and 
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Industry of Russian Federation. The ground to refuse the recognition and 

enforcement in Vietnam of the arbitral award was that the person signing 

arbitration agreement was not entitled to sign the agreement. At the hearing, the 

requesting party (The joint- stock company, ENERGO NOVUS) could not prove 

that Mr. Nguyen Ba Noi who represented for Vietnamese party was duly 

authorized to sign the contract and the arbitration agreement by the Director of 

CONFECTIMEX Company (VINATEX Company). According to these judgments, 

the arbitration agreements were invalid because of the unauthorized signatories 

but not the invalidity of primary contracts. Moreover, the court determined that 

the arbitral tribunal had violated the rules when settling the dispute but then it 

refused the enforcement on the ground of being contrary with the basic principles 

of the laws of Vietnam. 

iv) Books 

Nguyen Trung Tin, Commercial Disputes Resolution with Foreign Elements, 

Publisher of Social Science, 2009 

Do Van Dai and Mai Hong Quy, Private International Law of Vietnam, National 

Publishing House, 2010 

Tran Hoang Hai, Do Van Dai, Collection of judgments, decisions of Vietnamese Courts 

on commercial arbitration, Lao Động Publisher, 2010 

Tran Hoang Hai, Do Van Dai, Vietnamese law on commercial arbitration, National 

Political Publishing House, 2011. 

v) Articles 

Tran Minh Ngoc, “Law applicable to dispute content arising from international 

commercial contract”, Journal on State and Law, 2005 

Tran Minh Ngoc, “Law applicable to an arbitration agreement in international 

commercial arbitration” Journal of Legislation Studies, National Assembly Office, 

2009;  

Nguyen Vu Hoang, “Principles of Arbitration in Commercial Arbitration Law 

2010”, Democracy and Law Journal, 2010 
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Nguyen Vu Hoang, “Applicable Law on International Commercial Arbitration », 

Electronic Journal on Jurisprudence, 2012. 

Nguyen Vu Hoang: “Arbitration agreement from comparative perspective – the 

world practice and Vietnam”, Legal Professions Journal 2014. 

Dao Tri Uc, “Jurisdiction of Arbitral Tribunal and Role of Court in Arbitral 

Proceedings”, Journal of Hanoi National University, (2010) pp. 270-276  

Do Van Dai, “Setting Aside Arbitral Award in Vietnam”, Conference Paper, VIAC 

Conference on Setting Aside and Refusal of Recognition and Enforcement of 

Arbitral Award in October 2013 

Do Van Dai, “Power of Vietnamese Court over Foreign Arbitration seated in 

Vietnam”, Democracy and Law Journal No 11/2012;  

Nguyen Vu Hoang, “Principles of Arbitration in Commercial Arbitration Law 

2010”, Democracy and Law Journal, 2010 

2. Please indentify and quote any rules of arbitral institutions (referred to 

above in question 2 for Chapter 1) that relate to the subject matter of this 

Chapter.  

Article 22: Applicable Law 

1. For disputes without a foreign element, the Arbitral Tribunal shall apply 

the law of Vietnam 

2. For disputes with a foreign element, the Arbitral Tribunal shall apply the 

law agreed by the parties; if the parties do not have any agreement on the 

applicable law, the Arbitral Tribunal shall determine the law it considers the most 

appropriate. 

3. If the law of Vietnam, the law agreed by the parties or the law determined 

by the Arbitral Tribunal does not contain specific provisions relevant to the merits 

of the dispute, the Arbitral Tribunal may apply appropriate trade usages to 

resolve the dispute. 

3.  Are there any restrictions in your jurisdiction on the parties' freedom to 

choose the applicable substantive law for (i) a domestic arbitration or (ii) an 
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international arbitration seated in your jurisdiction? Please state the source of 

any such restrictions.  

i. In respect of disputes without any foreign element, the parties cannot 

choose the applicable law and the arbitral tribunal must apply Vietnamese laws 

in domestic arbitration cases314. Deciding the case amiable compositeur or ex aequo 

et bono may not be allowed as well in a domestic arbitration. 

ii. In contrast, parties to a dispute involving foreign elements are free to 

choose the applicable law and the tribunal is bound to apply such a law. In case 

there is no agreement, the tribunal shall apply the law which it deems most 

appropriate provided that the dispute resolution and the award are not contrary 

to the fundamental principle of Vietnamese Laws.  

4. Is there any case law or practice in your jurisdiction concerning an arbitral 

tribunal's obligation or power to apply mandatory laws from a legal system 

other than that of the chosen substantive law?  

According to Prof. Do Van Dai and Prof. Mai Hong Quy in their treatise on private 

international law of Vietnam, certain mandatory provisions of Vietnamese law 

must be complied even when parties chose other substantive laws.315 Otherwise, 

the arbitral awards may be considered as contradict to the fundamental principles 

of Vietnamese law, which severely affects the enforceability of such awards.316  

For example, in the case of Energo-Novus-Moscow v Thien Son317, the Appellate 

Court at People’s Supreme Court in Hanoi has held that an arbitral award issued 

by the International Commercial Arbitration Court at the RF Chamber of 

Commerce and Industry was in violation of fundamental principles of 

Vietnamese law as the tribunal had refused to consider valid Vietnamese 

documents. Another instance would be Tyco v. Leighton case, where the 

recognition and enforcement of Queensland arbitral tribunal’ decisions was held 

                                                           
314  Art.14 LCA 

315 P.488 

316 Id., See also Vivienne Bath/ Luke Nottage, Foreign Investment and Dispute Resolution Law and Practice in Asia, 

Routledge, 2012, Section 12.6 

317  
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to be in contrary to Vietnamese law because Tyco contracted with Leighton when 

it did not have permission of the Vietnamese Ministry of Construction.  

In 2011, the Appellate Court – Supreme People’s Court of Vietnam has arguably 

gone too far in staying adamant that GAFTA Tribunal in resolving a dispute must 

still respect the principle of damages under Commercial Law of Vietnam, that is 

damages must be actual and direct. In the authors’ respectful opinions, such 

finding of the Appellate Court in Toepfer v. Sao Mai was unconvincing at best, not 

only because the substantive law of the case was not Vietnamese Commercial Law 

but most important, the requirement that damages must be direct cannot be 

considered as a “fundamental principle of Vietnamese Law”. 

5. Is there a preferred or usual method in your jurisdiction for arbitrators to 

determine the applicable substantive law where the parties have not chosen the 

law?  

The usual method to determine the applicable substantive law without the 

agreement of the parties should be the method prescribed in Article 769 of the 

Vietnam Civil Code 2005 and endorsed by Article 15 of Decree 138/CP dated 15 

Nov 2006 for civil relations with foreign elements318. That is, the applicable 

substantive law shall be the law of the country where the contract is performed.  

6. Have there been any or many arbitrations seated in your jurisdiction in 

which the parties, a tribunal or a court has chosen or discussed lex mercatoria as 

the governing law? What about amiable composition/ex aequo et bono? Are there 

                                                           
318 Article 769.- Civil contracts 

1. The rights and obligations of the parties to a civil contract shall be determined in accordance with the law 

of the country where the contract is performed, unless otherwise agreed upon. 

A civil contract entered into and performed entirely in Vietnam must comply with the law of the Socialist 

Republic of Vietnam. 

In cases where a civil contract does not specify the place of performance, the determination of the place of 

performance of the contract must comply with the law of the Socialist Republic of Vietnam. 

2. Civil contracts relating to immovables in Vietnam must comply with the law of the Socialist Republic of 

Vietnam 
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any court decisions on either the use of lex mercatoria or amiable composition / 

ex aequo et bono?  

“Applicable law” means the law of a state (but including international 

conventions and treaties, etc.) so does not include systems such as lex mercatoria, 

UNIDROIT or religious systems such as Shari’a or Judaic law. Deciding the case 

amiable compositeur or ex aequo et bono may also not be allowed.319 

7. How often are trade usages referred to in arbitrations seated in your 

jurisdiction, and are there any court decisions relating to their use?  

We cannot answer exactly how often trade usages are referred to in arbitration 

due to the confidentiality of arbitral proceedings. The authors, however, would 

note that the use of trade usages, especially Incoterms in arbitration is not a rare 

sight. 

The Supreme People’s Court considers “trade usages” as one source of evidence 

in Resolution 04/2012/NQ-HDTP dated 03 December 2014 providing guidance 

on some regulations on Proof and Evidence of the civil procedure code. The 

Supreme People’s Court also clarifies: 

 A custom320 is a habit in social life, production and daily life, is recognized 

and followed by the local community as a local convention;  

 A commercial custom is a commercial habit that is widely recognized in an 

area, a region, or a commercial sector, and has a clear content recognized by 

parties to define their rights and obligations in commercial activities;  

 International commercial custom is a practice of international commerce 

that is repeated in international trading and recognized by related international 

organizations;  

 Only customs that are not against the law or social ethics are acceptable. 

When an involved party cites a custom to support his/her opinion on an issue, 

                                                           
319 Hew R. Dundas and Dzungsrt & Associates, “National Report Vietnam”, ICCA International Handbook 

on Commercial Arbitration, International Council of Commercial Arbitration, p. Vietnam-29 

320 Authors Note: Both “custom” and “trade usages” are used as translation for the same Vietnamese term i.e. 

“Tập quán” – see The VIAC Rules, Article 22 and The LCA, Article 14 for translating “Tập quán” as trade 

usages.  
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which has been regulated by legal documents, the court shall apply such legal 

documents, but not the custom 

CHAPTER 4: ARBITRATION AGREEMENT  

1. Please identify any cases, laws, official interpretations of laws, books, 

articles, published notes, commentaries or other authoritative sources from your 

jurisdiction that you would consider as a necessary inclusion in this Chapter. For 

any identified cases, please provide a short paragraph on the issue(s) relevant to 

this Chapter 

vi)  Legislation 

The Civil Code of Vietnam (the “Civil Code”) 

The Civil Procedure Code of Vietnam (the “CPC”) 

The Law on Commercial Arbitration 2010 (“LCA”)  

The Ordinance on Commercial Arbitration 2003 (“OCA”) 

The Resolution 01/2014 of the Supreme People’s Court providing guidance on 

the Law on Commercial Arbitration (“the Resolution” or “Resolution 01/2014”) 

vii) Institutional Rules  

Article 26 VIAC Rules concerning Jurisdiction of the Arbitral Tribunal (quoted in 

Answer to Question 2) 

viii) Cases (Please find Summaries of Notable Cases in Answer to Question 

3) 

ix) Books 

Tran Hoang Hai, Do Van Dai, Collection of judgments, decisions of Vietnamese Courts 

on commercial arbitration, Lao Động Publisher, 2010 

Tran Hoang Hai, Do Van Dai, Vietnamese law on commercial arbitration, National 

Political Publishing House, 2011 

Do Van Dai and Mai Hong Quy, Private International Law of Vietnam, National 

Publishing House, 2010 

Nguyen Manh Dzung and Nguyen Thi Thu Trang, “Vietnam National Report” 

World Arbitration Report, 2012 
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Hew Dundas and Dzungsrt & Associates, “Vietnam National Chapter” ICCA 

Handbook on International Arbitration, 2012 

x) Articles 

Dao Tri Uc, “Jurisdiction of Arbitral Tribunal and Role of Court in Arbitral 

Proceedings”, Journal of Hanoi National University, (2010) pp. 270-276  

Do Van Dai, “Setting Aside Arbitral Award in Vietnam”, Conference Paper, VIAC 

Conference on Setting Aside and Refusal of Recognition and Enforcement of 

Arbitral Award in October 2013 

Do Van Dai, “Power of Vietnamese Court over Foreign Arbitration seated in 

Vietnam”, Democracy and Law Journal No 11/2012;  

Nguyen Vu Hoang, “Principles of Arbitration in Commercial Arbitration Law 

2010”, Democracy and Law Journal, 2010 

Tran Minh Ngoc, “Law applicable to an arbitration agreement in international 

commercial arbitration” Journal of Legislation Studies, National Assembly Office, 

2009;  

Nguyen Vu Hoang, “Principles of Arbitration in Commercial Arbitration Law 

2010”, Democracy and Law Journal, 2010 

Nguyen Vu Hoang, “Applicable Law on International Commercial Arbitration », 

Electronic Journal on Jurisprudence, 2012 

Nguyen Vu Hoang: “Arbitration agreement from comparative perspective – the 

world practice and Vietnam”, Legal Professions Journal 2014 

Conference Papers, Conference for Commentaries on Draft Law on Commercial 

Arbitration, November 2011 

Conference Papers, Conference for Commentaries on Draft Resolution of the 

Council of Judges – Supreme People’s Court to provide guidance on certain 

provisions of the Law on Commercial Arbitration, May 2013 

2. Please identify and quote any rules of arbitral institutions (referred to 

above in question 2 for Chapter 1) that relate to the subject matter of this Chapter 
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The VIAC Rules does not contain any provision that governs “Arbitration 

Agreement”. The provision in the VIAC Rules which is most relevant to this 

Chapter is Article 26 therein which adopts the principle kompetenz – kompetenz.  

3. Please identify any important cases from your jurisdiction concerning the 

interpretation of arbitration agreements (e.g. during stay applications, 

enforcement or setting aside proceedings) 

1. Hong Phat v. China Policy Limited [2013] People’s Court of Ho Chi Minh 

City 

The case China Policy v. Hong Phat & Six individual shareholders - guarantors 

revolved around the issues of objective and subjective arbitrability under the 

OCA 2003. Hong Phat, being the respondent and the losing party in the 

arbitration, applied for setting aside of the arbitral award based on three grounds: 

(i) the dispute, which had arisen out of a Head Agreement to set up a Joint 

Venture Company, was not a commercial one, (ii) the tribunal lacks jurisdiction 

due to invalidity of the main contract, and (iii) the award in dealing with matters 

related to land use rights was contrary to fundamental principles of Vietnamese 

laws. In dismissing the application, the Court notably applied a broad definition 

of commercial activities to reject Hong Phat’s first submission. Remarkably, 

despite applying such broad definition, the Court still upheld the finding of the 

Tribunal that the six guarantors were not business individuals and thus could not 

be subjects to the arbitration agreement. 

2. Nguyen Thi Thanh Nhan v. Hong Loan JSC and Founding Shareholders 

[2013] Decision 01/2013/QD-HPQTT of People’s Court of Can Tho Province 

Mrs Nguyen Thi Thanh Nhan, one of five founding shareholders of Hong Loan 

JSC, initiated arbitration against Hong Loan JSC and other four shareholders to 

withdraw her shares from the company after certain conflicts in the governance 

of the company. In the company charter and a Minutes of Agreement there were 

arbitration clauses. After the issuance of an arbitral award in favor of Mrs Nguyen 

Thi Thanh Nhan, Hong Loan and the Founding Shareholders applied to set aside 
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the award on numerous grounds, some of which were accepted by the Court, in 

particular: 

 The dispute concerning the withdrawal of shares can be considered as 

“commercial” dispute and therefore arbitrable under the LCA; however  

 The arbitration agreement was concluded in December 2010, while in its 

jurisdiction award the Tribunal applied the LCA, which came into force as from 

01 January 2011, to consider the arbitration agreement thereby violating Article 

81 of the LCA; 

 The arbitration agreement provided for the VIAC as the arbitration 

institution, while Mrs Nguyen Thi Thanh Nhan initiated the arbitration before 

Can Tho Commercial Arbitration Centre. The receipt of Mrs Nhan’s request for 

arbitration was therefore invalid; 

 The arbitral tribunal acted beyond its jurisdiction in obliging the 

Respondents to open a General Shareholders Meeting. 

3. Thuy Loc v. Shiseido [2013] Decision 526/2013/KDTM-QĐ of People’s 

Court of Ho Chi Minh City 

This is one typical case where the award debtor claimed that its signatory lacked 

capacity to sign the contract and the arbitration agreement therein due to 

restrictions provided in internal charter/resolution of the company. Here, Thuy 

Loc reused such a line of reasoning for setting aside the arbitral award only to be 

dismissed straight away by the Court as “internal regulations are not binding on third 

party”. 

4. Phuong Nam Company v. Doanh Ngan Company [2012] 

1536/2012/QĐKDTM-ST People’s Court of Ho Chi Minh City 

In this case, the arbitral award resolving the dispute Phuong Nam and Doanh 

Ngan was set aside on the grounds of Articles 68.1.a LCA – non-existence of 

arbitration agreement and 68.1.c LCA – the Tribunal lack of jurisdiction over the 

dispute. The dispute arose out of a Construction Subcontract, and during the 

performance of the Contract there were certain unexpected work that Phuong 

Nam undertook for Doanh Ngan. However, the Minutes of Handover of such 
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work was not signed by the legal representative of Phuong Nam; and the Court 

found that the scope of the arbitration agreement in the Subcontract did not cover 

the work performed under the Minutes of Handover. The Tribunal, consequently, 

did not have jurisdiction to order Doanh Ngan to compensate Phuong Nam for 

such work.  

5. National Rubber v. Hanoi Company [2012] Decision 1598/2012/KDTM-QD 

of People’s Court of Hanoi 

The main issue of this case was non-existence of arbitration agreement as contract 

was concluded via an intermediary - Thien Nga Company. During the conclusion 

of the Contract, Thien Nga inserted the scanned signature of Mr Vui, legal 

representative of Hanoi Company, into the Contract. Despite such fact, Hanoi 

Company still completed the purchase of rubber from National Rubber. 

However, after disputes arose and National Rubber won the arbitration against 

Hanoi Company, Hanoi Company applied to set aside the award based on alleged 

non-existent arbitration agreement. The Court accepted the application, finding 

that Hanoi Company completed the purchase on the basis of an L/C, not on 

contractual basis thus there was no admission of the intention to arbitrate by 

Hanoi Company. 

6. Tan Hoa v. Valency Trading [2011] Decision 1190/2011/KDTM-QD of 

People’s Court of Ho Chi Minh City 

Valency Trading in applying to set aside the arbitral award claiming that its own 

signatory is not its legal or authorized representative, consequently lacked the 

capacity to sign. The People’s Court of Ho Chi Minh City denied that contention 

by holding that as long as the actual legal representative of Valency had been 

aware of the Contract but did not raise any objection, the arbitration agreement 

therein would be valid and binding. Notably, the Court applied flexibly the 

Resolution 04/2003 of the Council of Judges, which govern only economic 

contracts, to determine the validity of the arbitration agreement. In 2014, the 

Council of Judges official confirmed that such principle is applicable to arbitration 

agreement in its newly-promulgated Resolution 01/2014. 
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7. Titan v. Good Food [2009] Decision 866/2009/KDTM-QDST of People’s 

Court of Ho Chi Minh City 

In the case Titan v. Good Food, Titan as the losing party in the arbitration applied 

to set aside the arbitral award by protesting inter alia the validity of the contract 

and the arbitration agreement therein. In particular, Ms Lam, the signatory on the 

side of Titan, was barred from signing contracts with value over VND 500.000.000 

under the company charter and consequently lacked the capacity to sign the 

contract. The Court dismissed such contention based on the principle of 

separability of the arbitration agreement. Furthermore, in any event, the alleged 

ultra vires act of Ms Lam was binding on Titan given that Titan had known such 

action but still performed the contract without any objection. 

8. Kuo Chi Sheng v. Truong Sanh [2009] Decision 1475/2009/KDTM-QĐ of 

People’s Court of Ho Chi Minh City 

This infamous case highlighted the heavy involvement of Courts in arbitration 

and the inconsistency of OCA 2003 and the Resolution 05/2003 of the Supreme 

Court guiding the implementation of the OCA 2003. After failure to perform a 

contract containing an arbitration agreement, Truong Sanh brought the dispute 

to the People’s Court of Binh Duong Province, while Kuo Chi Sheng later 

commenced arbitration for the same dispute. The Binh Duong Court was seized 

of jurisdiction over the dispute by holding that according to Resolution 05/2003, 

Kuo Chi Sheng failed to object to the Courts’ jurisdiction and apply for reference 

to arbitration after 07 days upon receiving Truong Sanh’s petition. Meanwhile, 

the VIAC Tribunal also decided that the dispute was within their jurisdiction as 

the OCA provided that any dispute with an arbitration agreement must be 

referred to arbitration. Finally in 2009, the People’s Court of Ho Chi Minh city 

upheld the Jurisdictional Decision of the VIAC Tribunal, implying that the Binh 

Duong court had wrongfully enrolled the dispute. 

9. Novo Commodities Ltd v. Filipino Mertals Corp (FMC) [2009] Decision 

07/2009/QD-GQYC of People’s Court of Hanoi 
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Novo applied for the Court to declare null and void the arbitration agreement in 

its Contract with Filipino which states “Any dispute related to this Contract or the 

performance of this Contract shall be negotiated in good faith and arbitration between the 

Parties. When negotiation is not successful, the dispute shall be resolved by arbitration 

next to Vietnam Chamber of Commerce (...)”. The Court accepted Novo’s 

application, finding that the arbitration agreement fell within the situation when 

the name of institution was not clearly identified under Article 10.4 OCA. The 

correct provision, according to the Court, should have been “Any dispute arising 

out of the contract shall be resolved at The Vietnam International Arbitration 

Centre next to the Vietnam Chamber of Commerce and Industry under the 

arbitration rules of the Centre”.  

10. ACL II v. Shanghai Zhong Jing [2009] Decision 2611/2009/QDST-KDTM of 

People’s Court of Ho Chi Minh City 

In 2005, Shanghai Zhong Jing (“SZL”) concluded a sales contract with ACL II and 

Cuong Thinh Phat. Once the dispute occurred, SZL commenced arbitration 

against ACL II. The VIAC Tribunal decided in favor of SZL in a process conducted 

without the participation of Cuong Thinh Phat as third party, which was later 

held by the Court as a violation of the Civil Procedure Code. The Court in setting 

aside the arbitral award also accepting ACL II’s arguments that Mr Thu, its 

signatory, was only a Vice Director thus lacking the capacity to sign the contract 

and the arbitration agreement therein. 

11. Yuann Shing v. Vinh Long Hang [2006] Decision 390/2006/DS-ST of 

People’s Court of Ho Chi Minh City 

In 2001, Yuann Shing and Vinh Long Hang concluded Contract 08/HDKT for 

production of shoes with an arbitration agreement under which any dispute shall 

be settled by arbitration in VIAC. During the performance of Contract, Yuann 

Shing loaned from Vinh Long Hang USD 243.000 in order for Vinh Long Hang to 

pay its debt with other entities. In 2004, Yuann Shing filed a petition to the Court 

due to Vinh Long Hang non-payment of the aforesaid amount. Vinh Long Hang 

counterclaimed for breach of Contract 08 by Yuann Shing and alternatively, the 



www.dzungsrt.com 

271 

Back to main menu 

loan from Yuann Shing was related to the performance of Contract 08 and 

therefore should be decided by VIAC arbitral tribunal. The People’s Court of Ho 

Chi Minh decided the claim in favor of Yuann Shing, and referred the 

Counterclaim of Vinh Long Hang to arbitration as well as holding that The VIAC 

arbitral award would be final and binding.  

12. B.Brour v Dialasie Hanoi [2006] 03/KTST People’s Court of Hanoi 

The main issue in this case is the interpretation of an arbitration agreement, which 

states “During the performance of the Contract, if there is any conflict, the Parties shall 

discuss to resolve it on the basis of mutual respects for the interests of both Parties. Euro 

cham or The Vietnam International Arbitration Centre shall be the deciding arbitration. 

When [the conflict] cannot be resolved, one party can bring the dispute to Court of Ho Chi 

Minh City or any Vietnamese Court regarding any issue related to Dialasie dialysis 

clinic”. The People’s Court of Hanoi in dismissing Dialasie’s application to set 

aside arbitral award found that both parties by naming the VIAC to resolve any 

conflict had shown their intention to arbitrate. Consequently, the VIAC Tribunal 

had jurisdiction over the dispute brought by B.Brour against Dialasie. 

13. TNHH Sao Dai Hung v. Zest Holding & Shipping Ltd. [2005] 06/TTST 

People’s Court of Hanoi 

Sao Dai Hung, the award debtor, applied to set aside the arbitral award by 

claiming that its signatory, Mr Simonov, was discharged by Sao Dai Hung before 

he concluded the contract with Zest Holding, the award creditor. The People’s 

Court of Hanoi dismissed such an application on two grounds. First, the Board of 

Directors of Sao Dai Hung issued the resolution to discharge Mr Simonov on 15 

March 2004 with effects on 29 March 2004, while the Contract was concluded on 

24 March 2004 i.e. before the resolution came into force. Second, Sao Dai Hung 

had never objected to the jurisdiction of the Tribunal during the arbitration.  

Sao Dai Hung also protested that Mr Simonov was barred from concluding 

contract with value exceeding USD 30.000. In rejecting such arguments, the Court 

relied on the principle of separability of the arbitration agreement in Article 11 of 

the OCA to hold that such a restriction did not affect the arbitration clause.  
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14. Trang Tien v. Teagu [2004] Decision 01/QĐKT People’s Court of Hanoi 

Trang Tien applied for setting aside of the Arbitral Award resolving the disputes 

between Trang Tien and its contractual partner, Woolim Corporation based on 

two grounds: (i) Teagu was not validly authorized by Woolim to commence 

arbitration against Trang Tien and (ii) unknown arbitration institution named in 

the arbitration agreement. The Court dismissed the former as it was not one of the 

exclusive grounds for setting aside awards, but accepted the latter under finding 

that the arbitration agreement was null and void under Article 10.4 of the OCA. 

The Court further remarked that the contract was actually concluded between 

Woolim and Hanafood – an entity authorized by Trang Tien. Therefore, Trang 

Tien was wrongfully identified as Respondent by the VIAC, while it should have 

been considered only as a third-party. 

15. Machinery Company (Cong ty co khi A) v. Conares Metal [2004] People’s 

Court of Hanoi 

In 2003, Machinery (Cong ty Co Khi A, a Vietnamese Company) and Conares 

Metal (a Liechtenstein Company) agreed to choose ICC Arbitration to settle their 

dispute in Hanoi.2 Accordingly, on October 18, 2004, a French arbitrator was 

appointed by the ICC Arbitration to deal with this dispute and an award was 

made in favour to Conares Metal. Conares Metal therefore applied to Hanoi Court 

for enforcement under the Civil Procedure Code of 2004. In this case, the court 

determined that the sale contract was invalid “therefore the arbitration agreement 

was also invalid under the laws of Vietnam because the signatory was not authorized to 

enter that agreement.” Therefore, it was denied to be recognized and enforced  

*The authors would note that the abovementioned Decisions do not constitute any official 

interpretation of law as Vietnam does not implement any system of precedents. 

4.  Does your jurisdiction have a writing requirement for arbitration 

agreements? If yes, please identify those requirements. 

Yes, Article 16.2 of the LCA provides that an arbitration agreement must be in 

writing. The following forms of agreement shall also be deemed to constitute a 

written arbitration agreement: 
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(a) An agreement established via an exchange between the parties by telegram, 

fax, telex, email or other form prescribed by law; 

(b) An agreement established via the exchange of written information between 

the parties; 

(c) An agreement prepared in writing by a lawyer, notary public or competent 

organization at the request of the parties; 

(d) Reference by the parties during the course of a transaction to a document such 

as a contract, source document, company charter or other similar documents 

which contain an arbitration agreement.  

(dd) Exchange of a statement of claim and defence which express the existence of 

an agreement proposed by one party and not denied by the other party. 

5. Does your jurisdiction draw a distinction between the law governing the 

main contract and the law governing the arbitration agreement contained 

therein? If a presumption exists as to the law governing the arbitration 

agreement, what is that presumption? (This question is directed at the proper / 

substantive law of the arbitration agreement as opposed to any procedural law)  

The distinction between the law governing the arbitration agreement and the law 

governing the main contract has never been made clear by any legal provision. 

However, it could be argued that the LCA made an implied distinction between 

the law governing the arbitration agreement and the law governing the disputes. 

Indeed, The LCA provides that it is the LCA which governs arbitration activities 

in Vietnam including matters concerning arbitration agreement, whilst also 

allows parties to opt for a different substantive law to govern their disputes.321  

The presumption for the law governing the arbitration agreement may be found 

in Article 370.1.b of the CPC, an adoption of Article V.1 (a) New York Convention 

on exceptional circumstances for recognition and enforcement of foreign arbitral 

awards. That is, the law governing the arbitration agreement shall be the law 

agreed by the parties, without which shall be the law of the place where the 

arbitral award is rendered.  

                                                           
321 Article 14 LCA 
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6.  Please identify any significant case or practices concerning whether an 

arbitration agreement can bind non-signatories, and in what circumstances 

The LCA is silent on non-signatory binding by the arbitration agreement, and 

such absence in the LCA has sometimes inspired the Court to borrow provisions 

of the CPC to govern this matter. For example, in 2004, the Court has 

unexpectedly pierced through the legal system to apply the Civil Procedure Code 

to find that Tribunal wrongfully identified a non-signatory third party as a 

respondent322.  

To the extent of the authors’ knowledge, there is little authority analyzing 

circumstances under which a non-signatory is bound by an arbitration agreement. 

One rare analysis on this issue can be found in a recent article concerning grounds 

for setting aside arbitral award of Prof. Do Van Dai: the case revolves around an 

arbitration agreement concluded by the Project Management Unit, and the Court 

held that arbitration agreement signed by Project Management Unit (“PMU”) is 

binding on the Principal as the Project Management Unit is not qualified as an 

independent legal entity.323 

7.  Please identify the limits of objective arbitrability in your jurisdiction 

Objective arbitrability is regulated in Article 2 of the LCA, and arbitrable disputes 

are: 

1. Disputes between parties arising from commercial activities. 

2. Disputes arising between parties at least one of whom is engaged in commercial 

activities. 

3. Other disputes between parties which the law stipulates may be resolved by 

arbitration 

The sphere of Article 2.3 may cover in exclusively both (i) investment disputes 

and (ii) request to revoke the resolution of General Meeting of Major shareholders. 

                                                           
322 Trang Tien v. Teagu [2004] Decision 01/QĐKT People’s Court of Hanoi 

 

 

323 Water & Environment v. Binh Dinh Company, Decision 07/2012/QĐST-TTTM dated 13 November 2012 of 

People’s Court of Hanoi 
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The former was provided as in Article 12 of the Law on Investment of Vietnam, 

while the latter was expressly prescribed in Article 107 of the Law on Enterprises 

2005.  

8.  Are multi-tiered arbitration agreements (for example, a clause providing 

for negotiation and/or mediation and, if unsuccessful, arbitration) commonly 

adopted in contracts in your jurisdiction? (Please note this question does not 

concern appellate arbitration processes, which are dealt the questions relating to 

Chapter 9).  

Multi-tiered arbitration agreements are commonly adopted in Vietnam. Parties 

often incorporate a requirement to negotiate before initiating arbitration, with the 

time period for negotiation may or may not be specified in the arbitration clause. 

Multi-tiered arbitration agreements provide for Arb-Med or Med-Arb, however, 

are much less usual than arbitration clauses with negotiation provision.  

Concerning multi-tiered arbitration clauses, the Resolution 01/2014 has 

advocated that non-compliance with such clauses may fall into grounds for 

setting aside of arbitral award. Under Example 2, Article 14.2 (dd) of the 

Resolution, respecting the mutual consent of both parties have been regarded as 

one fundamental principles of Vietnamese Law, and there is high possibility that 

the dispute resolution process which undermines the intention to negotiate 

beforehand shall be held as being contrary to fundamental principles of 

Vietnamese law.  

9.  Are "one sided" or asymmetric arbitration clauses (giving one party the 

right to choose between arbitration and litigation but leaving the other party 

with no such choice, for example) valid in your jurisdiction? (We expect that some 

jurisdictions will not have case law on this point).  

As far as these authors are aware of, there has never been any case dealing with 

one-sided or asymmetric arbitration clauses so far. 
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However, it should be noted that the LCA provides an exhaustive list of situation 

where an arbitration agreement is considered as invalid324: 

1. The dispute arises in a sector outside the competence of arbitration prescribed 

in article 2 of this Law. 

2. The person who entered into the arbitration agreement lacked authority as 

stipulated by law. 

3. The person who entered into the arbitration agreement lacked civil legal 

capacity pursuant to the Civil Code. 

4. The form of the arbitration agreement does not comply with article 16 of this 

Law. 

5. One of the parties was deceived, threatened or coerced during the process of 

formulation of the arbitration agreement and requests a declaration that the 

arbitration agreement is void. 

6. The arbitration agreement breaches a prohibition prescribed by law 

Therefore, arguments against the validity asymmetric or one-sided arbitration 

agreement may have to base on the six grounds above. In the practice of 

international arbitration, we understood that conflicting decisions have been 

made concerning asymmetric arbitration agreement, and courts holding that non-

mutual arbitration clauses are invalid have frequently relied on theories of 

“unconscionability”325 and/or “procedural equality”326. While the former theory 

has not been developed in the practice of arbitration in Vietnam, the latter is set 

out in Article 4.3 of the LCA and the party against the validity of one-sided 

arbitration clause may rely on Articles 18.5 and/or 18.6 LCA as legal basis. On the 

other hand, “party autonomy” and “respecting mutual consent of the parties in 

civil transaction” are other fundamental principles of Vietnamese Laws which 

may support the validity of such one-sided clauses. Such clashing positions may 

                                                           
324 Article 18 LCA 

325 Gary Born 2009, p.735 

326 Fouchard/ Gaillard/ Goldman, p. 268, ¶488  
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cause trouble to the Tribunal in reviewing its jurisdiction, knowing that either 

way its jurisdictional award may easily be subjected to being set aside.  

10.  What is the experience in your jurisdiction of consolidation, joinder and 

third party notices?  

In general, the LCA does not cover multi-party arbitration except one provision 

on the appointment of an arbitrator in the circumstance of there being multiple 

defendants327. The newly promulgated Resolution of the Supreme People’s Court 

has set out two exclusive conditions for consolidation of “disputing legal 

relationships” in Article 7.4 as follows:  

a) The parties agree to consolidate their several disputes for resolution in a 

single proceeding;  

b) Any applicable arbitration rules allow the consolidation of disputes for 

resolution in a single proceeding.  

The exact difference between “consolidating disputing legal relationships” and 

“consolidating disputes” are unclear at this point.  

Before the promulgation of the Resolution, Vietnamese Courts have forcefully 

resort to the CPC as the legal basis for the participation of third party in 

arbitration.328 However, there is a basic difference that contrary to the Courts, 

tribunal does not have jurisdiction over third party, thus to allow a third party to 

involve in an arbitration requires mutual consent of disputing parties, whether 

explicitly or impliedly (for example, by agreeing on an Arbitration Rules under 

which consolidation are provided). 

CHAPTER 5: ARBITRAL JURISDICTION  

1. Please identify any cases, laws, official interpretations of laws, books, 

articles, published notes, commentaries or other authoritative sources from your 

                                                           
327 LCA, Art. 40 (2) and Art. 41 (2) 

328 ACL II v. Shanghai Zhong Jing [2009] Decision 2611/2009/QDST-KDTM of People’s Court of Ho Chi Minh 

City. Shanghai Zhong Jing (“SZL”) concluded a sales contract with ACL II and Cuong Thinh Phat. Once the 

dispute occurred, SZL commenced arbitration against ACL II. The VIAC Tribunal decided in favor of SZL in 

a process conducted without the participation of Cuong Thinh Phat as third party, which was later held by 

the Court as a violation of the Civil Procedure Code 

 



www.dzungsrt.com 

278 

Back to main menu 

jurisdiction that you would consider as a necessary inclusion in this Chapter. For 

any identified cases, please provide a short paragraph on the issue(s) relevant to 

this Chapter.  

xi) Legislation 

The Civil Procedure Code of Vietnam (the “CPC”) 

The Law on Commercial Arbitration 2010 (“LCA”)  

The Ordinance on Commercial Arbitration 2003 (“OCA”) 

The Resolution 01/2014 of the Supreme People’s Court providing guidance on 

the Law on Commercial Arbitration (“the Resolution” or “Resolution 01/2014”) 

xii) Institutional Rules  

Article 26 VIAC Rules concerning Jurisdiction of the Arbitral Tribunal (quoted in 

Answer to Question 2) 

xiii) Cases 

1. Hong Phat v. China Policy Limited [2013] People’s Court of Ho Chi Minh 

City 

The case China Policy v. Hong Phat & Six individual guarantors revolved around the 

issues of objective and subjective arbitrability under the OCA 2003. Hong Phat, 

being the respondent and the losing party in the arbitration, applied for setting 

aside of the arbitral award based on three grounds: (i) the dispute, which had 

arisen out of a Head Agreement to set up a Joint Venture Company, was not a 

commercial one, (ii) the tribunal lacks jurisdiction due to invalidity of the main 

contract, and (iii) the award in dealing with matters related to land use rights was 

contrary to fundamental principles of Vietnamese laws. In dismissing the 

application, the Court notably applied a broad definition of commercial activities 

to reject Hong Phat’s first submission. Remarkably, despite applying such broad 

definition, the Court still upheld the finding of the Tribunal that the six guarantors 

were not business individuals and thus they are not entitled to enter into the 

arbitration agreement. 

2. Nguyen Thi Thanh Nhan v. Hong Loan JSC and Founding Shareholders 

[2013] Decision 01/2013/QD-HPQTT of People’s Court of Can Tho Province 
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Mrs. Nguyen Thi Thanh Nhan, one of five founding shareholders of Hong Loan 

JSC, initiated arbitration against Hong Loan JSC and other four shareholders to 

withdraw her shares from the company after certain conflicts in the governance 

of the company. In the company charter and a Minutes of Agreement there were 

arbitration clauses. After the issuance of an arbitral award in favor of Mrs Nguyen 

Thi Thanh Nhan, Hong Loan and the Founding Shareholders applied to set aside 

the award on numerous grounds, some of which was upheld by the Court as 

follows. 

 The dispute concerning the withdrawal of shares can be considered as 

“commercial” dispute and therefore arbitrable under the LCA; however  

 The arbitration agreement was concluded in December 2010, while in its 

jurisdictional award the Tribunal applied the LCA, which came into force as from 

01 January 2011, to consider the arbitration agreement thereby violating Article 

81 of the LCA; 

 The arbitration agreement provided for VIAC as the arbitration institution, 

while Mrs Nguyen Thi Thanh Nhan initiated the arbitration before Can Tho 

Commercial Arbitration Centre. The enrolment of Mrs Nhan’s request for 

arbitration was therefore invalid; 

 The arbitral tribunal acted beyond its jurisdiction in obliging the 

Respondents to open a General Shareholders Meeting. 

 

3. Phuong Nam Company v. Doanh Ngan Company [2012] 

1536/2012/QĐKDTM-ST People’s Court of Ho Chi Minh City 

In this case, the arbitral award resolving the dispute Phuong Nam and Doanh 

Ngan was set aside on the grounds of Articles 68.1.a LCA – non-existence of 

arbitration agreement and 68.1.c LCA – the Tribunal lack of jurisdiction over the 

dispute. The dispute arose out of a Construction Subcontract, and during the 

performance of the Contract there were certain unexpected work that Phuong 

Nam undertook for Doanh Ngan. However, the Minutes of Handover of such 

work was not signed by legal representative of Phuong Nam and the Court found 

that the scope of the arbitration agreement in the Subcontract did not cover the 
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work performed under the Minutes of Handover. The Tribunal, consequently, did 

not have jurisdiction to order Doanh Ngan to compensate Phuong Nam for such 

work.  

4. Kuo Chi Sheng v. Truong Sanh [2009] Decision 1475/2009/KDTM-QĐ of 

People’s Court of Ho Chi Minh City 

This infamous case highlighted the heavy involvement of Courts in arbitration 

and the inconsistency of OCA 2003 and the Resolution 05/2003 of the Supreme 

Court guiding the implementation of the OCA 2003. After failure to perform a 

contract containing an arbitration agreement, Truong Sanh brought the dispute 

to the People’s Court of Binh Duong Province, while Kuo Chi Sheng later 

commenced arbitration for the same dispute. The Binh Duong Court seized 

jurisdiction over the dispute by holding that according to Resolution 05/2003, 

Kuo Chi Sheng failed to object the Courts’ jurisdiction and apply for reference to 

arbitration after 07 days upon receiving Truong Sanh’s petition. Meanwhile, the 

VIAC Tribunal also decided that the dispute was within their jurisdiction as the 

OCA provided that any dispute with an arbitration agreement must be referred 

to arbitration. Finally in 2009, the People’s Court of Ho Chi Minh city upheld the 

Jurisdictional Decision of the VIAC Tribunal, implying that the Binh Duong court 

had wrongfully enrolled the dispute. 

5. Novo Commodities Ltd v. Filipino Mertals Corp (FMC) [2009] Decision 

07/2009/QD-GQYC of People’s Court of Hanoi 

Novo applied for the Court to declare null and void the arbitration agreement in 

its Contract with Filipino which states “Any dispute related to this Contract or the 

performance of this Contract shall be negotiated in good faith and arbitration between the 

Parties. When negotiation is not successful, the dispute shall be resolved by arbitration 

next to Vietnam Chamber of Commerce (...)”. The Court accepted Novo’s 

application, finding that the arbitration agreement fell within the situation when 

the name of institution was not clearly identified under Article 10.4 OCA. The 

correct provision, according to the Court, should have been “Any dispute arising 

out of the contract shall be resolved at The Vietnam International Arbitration 
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Centre next to the Vietnam Chamber of Commerce and Industry under the 

arbitration rules of the Centre”.  

6. Dong Phuong LLC, Mr Toan and Mrs Lang v. Chung Eo Ram [2009] 

Decision 181/2009/KDTM-QDST of People’s Court of Ho Chi Minh City 

The dispute arose out of an Agreement between Chung Eo Ram and Dong 

Phuong and was brought to the VIAC for final resolution by arbitration. During 

the proceedings, the Tribunal identified that the Claimant was actually Mr Toan 

and Mrs Lang, not Dong Phuong LLC and Dong Phuong LLC was only 

authorized to submit the Request for Arbitration.  

Chung Eo Ram later applied to the People’s Court of Ho Chi Minh City set aside 

the arbitral award due to invalid authorization and wrongful identification of 

parties to the arbitration of the Tribunal. The Court, however, dismissed such 

application as the Court was not entitled to review the merits of the dispute. 

7. TNHH Sao Dai Hung v. Zest Holding & Shipping Ltd. [2005] 06/TTST 

People’s Court of Hanoi 

Sao Dai Hung, the award debtor, applied to set aside the arbitral award by 

claiming that its signatory, Mr Simonov, was discharged by Sao Dai Hung before 

he concluded the contract with Zest Holding, the award creditor. The People’s 

Court of Hanoi dismissed such application on two grounds. First, the Board of 

Directors of Sao Dai Hung issued the resolution to discharge Mr Simonov on 15 

March 2004 with effects on 29 March 2004, while the Contract was concluded on 

24 March 2004 i.e. before the resolution came into force. Second, Sao Dai Hung 

had never objected the jurisdiction of the Tribunal during the arbitration.  

Sao Dai Hung also protested that Mr Simonov was barred from concluding 

contract with value exceeding USD 30.000. In rejecting such arguments, the Court 

relied on the principle of separability of the arbitration agreement in Article 11 of 

the OCA to hold that such restriction did not affect the arbitration clause.  

xiv) Books 

Tran Hoang Hai, Do Van Dai, Collection of judgments, decisions of Vietnamese Courts 

on commercial arbitration, Lao Động Publisher, 2010. 
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Tran Hoang Hai, Do Van Dai, Vietnamese law on commercial arbitration, National 

Political Publishing House, 2011. 

xv) Articles 

Dao Tri Uc, “Jurisdiction of Arbitral Tribunal and Role of Court in Arbitral 

Proceedings”, Journal of Hanoi National University, (2010) pp. 270-276  

Do Van Dai, “Setting Aside Arbitral Award in Vietnam”, Conference Paper, VIAC 

Conference on Setting Aside and Refusal of Recognition and Enforcement of 

Arbitral Award in October 2013 

Do Van Dai, “Power of Vietnamese Court over Foreign Arbitration seated in 

Vietnam”, Democracy and Law Journal No 11/2012;  

Nguyen Vu Hoang, “Principles of Arbitration in Commercial Arbitration Law 

2010”, Democracy and Law Journal, 2010 

2. Please identify and quote any rules of arbitral institutions (referred to 

above in question 2 for Chapter 1) that relate to the subject matter of this 

Chapter.  

Article 26. Jurisdiction of the Arbitral Tribunal 

1. The Arbitral Tribunal shall have the power to rule on its own jurisdiction, 

including any objection with respect to the existence or validity of the arbitration 

agreement. For that purpose, an arbitration clause that forms part of a contract 

shall be treated as an agreement independent of the other terms of the contract. A 

decision by the Arbitral Tribunal that the contract is null and void shall not entail 

automatically the invalidity of the arbitration clause. 

2. Before considering the merits of the dispute, the Arbitral Tribunal shall consider 

the existence of the arbitration agreement; the validity of the arbitration 

agreement; whether or not the arbitration agreement is capable of being 

performed; and its jurisdiction regardless of whether or not there is any objection 

raised by any party. 



www.dzungsrt.com 

283 

Back to main menu 

Where the Arbitral Tribunal finds that the arbitration agreement exists, is valid 

and capable of being performed, the Arbitral Tribunal shall proceed with the 

dispute resolution. 

Where the Arbitral Tribunal finds that the arbitration agreement does not exist, is 

invalid or incapable of being performed, the Arbitral Tribunal shall make a 

decision to stay the dispute resolution.  

3. If any party finds that the Arbitral Tribunal is exceeding the scope of its 

jurisdiction, it shall raise an objection to the Arbitral Tribunal. The Arbitral 

Tribunal shall consider and decide such an objection.  

3. Is there a general preference in your jurisdiction for jurisdictional 

objections to be decided as a preliminary matter rather than combined with the 

arbitral tribunal's decision on the merits?  

As far as we know, there is no specific preference for jurisdiction objections to be 

decided as a preliminary matter or combined with the arbitral tribunal’s decision.  

The VIAC Rules and the LCA both provided that jurisdictional objections should 

be submitted along with arguments on the merits in the Statement of Defence;329 

and the Tribunal, whether on its own initiatives or based on the jurisdictional 

objection of the parties, shall always consider the jurisdiction issues before the 

merits of the case330. Such provisions may infer that the tribunal is entitled, not 

obliged, to open a Hearing on jurisdiction and made a separate award on 

jurisdiction under the LCA and the VIAC as Article 10.1 of Resolution 01/2014 

deduces that the Tribunal may or may not issue a jurisdictional decision. 

4. Please identify any court decisions concerning whether a party has waived 

its right to invoke an arbitration agreement by participating in court proceedings.  

After the implementation of the LCA, the authors have not become aware of any 

public resources reporting case where a party is held as having waived its right 

to invoke an arbitration agreement. In this regard, there is a substantial difference 

                                                           
329 Article 35.4 LCA, Article 8 VIAC Rules 

330 Article 43.1 LCA 
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between the LCA and the Model Law in that upon seizing a substantive claim 

where there has already been a valid and operative arbitration agreement, the 

Courts shall refuse to enroll the case irrespective of whether there is request from 

party or not under Article 6 the LCA. By virtue of Article 2 the Resolution 01/2014, 

the burden to find out the existence of an arbitration agreement is imposed on the 

Court. 

Before the implementation of the LCA, under Article 1.2(b) of the Resolution 

05/2003/NQ-HDTP providing guidance for certain provisions of the OCA 

promulgated by the Council of Judges – Supreme People’s Court, one party shall 

be considered as waiving its rights to invoke an arbitration agreement if within 

07 days upon being noticed that the other party has commenced court 

proceedings to resolve the dispute, that party fails to (i) object the jurisdiction of 

the Court or (ii) prove its objection. Nevertheless, the Resolution 05/2003 has been 

replaced and even when such Resolution was still in force, Article 1.2(b) was 

heavily criticized as it did not reflect the spirit of the OCA.  

The infamous Kuo Chi Sheng v. Truong Sanh case highlighted the heavy 

involvement of Courts in arbitration and the inconsistency of OCA 2003 and the 

Resolution 05/2003 of the Supreme Court. After failure to perform a contract 

containing an arbitration agreement, Truong Sanh brought the dispute to the 

People’s Court of Binh Duong Province, while Kuo Chi Sheng later commenced 

arbitration for the same dispute. The Binh Duong Court seized jurisdiction over 

the dispute by holding that according to Resolution 05/2003, Kuo Chi Sheng 

failed to object the Courts’ jurisdiction and apply for reference to arbitration after 

07 days upon receiving Truong Sanh’s petition. Meanwhile, the VIAC Tribunal 

also decided that the dispute was within their jurisdiction as the OCA provided 

that any dispute with an arbitration agreement must be referred to arbitration. 

Finally in 2009, the People’s Court of Ho Chi Minh city upheld the Jurisdictional 

Decision of the VIAC Tribunal, implying that the Binh Duong court had 

wrongfully enrolled the dispute. 
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5. Please explain the practice of your courts concerning the limits of the 

competence-competence rule. In particular, to what extent will your courts 

examine the validity of an arbitration agreement when asked to refer a dispute 

to arbitration? Please try to provide relevant case law on this point.  

Under Article 2 of the Resolution 01/2014, the Court shall not have to examine 

the validity of an arbitration agreement at all. According to Article 2.2 (b) and 

Article 2.3, upon finding that there is an arbitration agreement, the Court only 

needs to review whether: 

i.There has been a Court decision to set aside the arbitral award or to set aside the 

decision of the Arbitral Tribunal on recognizing the parties’ agreement; 

ii.There has been a decision by the Arbitral Tribunal to stay the dispute resolution 

process as provided in Article 43.1, Article 59.1(a)(b)(d) and (dd) LCA; 

iii.The Arbitration Agreement is incapable of being performed under Clauses 1, 2, 3 

and 5 of Article 4 of the Resolution. 

The language of Article 2 of the Resolution seemingly demonstrates an approach 

requiring the Court to address “pima facie” the [arbitral] jurisdictional issue before 

any such issue has been put before the Court. However, in the authors’ respective 

opinions, the extent and procedure of Courts’ review prescribed in Article 2 of the 

Resolution 01/2014 are actually complimenting Article 167 of the CPC concerning 

enrolment of case. Evidently, the statutory time-limit for the Court to decide 

whether to enroll the claim or not is only five (05) days under Article 167 of the 

CPC and within that (05) days it would be impracticable to have both parties’ 

submissions and a full hearing on the existence, validity and operability of the 

arbitration agreement. Article 2 of the Resolution reflects new supportive attitude 

of the Supreme Court by respecting the competence of the Tribunal to review its 

own jurisdiction beforehand.  

6. Does your law provide, or have your courts developed a practice in 

relation to, whether it is possible to have recourse against a negative 

jurisdictional finding by an arbitral tribunal? If there are relevant cases, please 

name them.  
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Article 44 of the LCA331 allows the party to recourse against any jurisdictional 

finding and Article 10.5(b1) of the Resolution 01/2014332 reinstates that negative 

jurisdictional finding by an arbitral tribunal may still be reversed by the Court. 

Provision for judicial review of negative jurisdictional award may also be found 

in numerous jurisdictions, both Model Law and non-Model Law333, and is 

expected to guarantee that the parties shall not be unjustly forced to litigate their 

disputes before the Court. 

CHAPTER 6: THE ARBITRAL TRIBUNAL  

                                                           
331 Article 44 of the LCA: Petition and resolution of petition against decision of arbitration tribunal concerning whether 

the arbitration agreement exists, the arbitration agreement is void, the arbitration agreement is incapable of being 

performed and whether the arbitration tribunal has jurisdiction 

1. If the parties disagree with any decision of the arbitration tribunal prescribed in article 43 of this Law, they 

shall have the right, within five (5) business days from the date of receipt of such decision, to petition the 

competent court to review such decision of the arbitration tribunal. The petitioner must simultaneously notify 

the arbitration tribunal of such petition. 

332 Article 10. Objections to and resolution of objections to Decisions of the Arbitral Tribunal on the existence of an 

arbitration agreement, whether the arbitration agreement is void or incapable of being performed, or whether the Arbitral 

Tribunal’s jurisdiction in accordance with Article 44 LCA  

1. Any party objecting to a Decision of the Arbitral Tribunal on whether the arbitration agreement 

exists, whether the arbitration agreement is void or incapable of being performed or whether the 

Arbitral Tribunal has jurisdiction, shall have to file a petition. Such petition shall be comprised of the 

matters provided in Article 44(2) LCA and shall be accompanied by documents and/or evidence in 

compliance with Article 44(3) LCA. Where the Arbitral Tribunal does not issue a separate decision 

on its jurisdiction, the petitioner shall have to provide documents and evidence proving that the 

Arbitral Tribunal has no jurisdiction to resolve the dispute (...) 

5. The Judge, in compliance with the law, shall accept or reject the objection to the Decision of the 

Arbitral Tribunal on whether the arbitration agreement exists; the arbitration agreement is void or 

incapable of being performed, and the Arbitral Tribunal’s jurisdiction. The Court shall clearly state 

the reasons and grounds for acceptance or non-acceptance, and depending on each specific case, shall 

proceed as follows (...) 

b)Where the Court determines that the dispute falls within the Arbitral Tribunal’s jurisdiction, the 

arbitration agreement exists, the arbitration agreement is not void or is capable of being performed, 

the case shall proceed as follows:  

b1) Where the Arbitral Tribunal has decided to stay the dispute resolution, it shall, within fifteen (15) 

days from the date of receipt of the Court’s Decision on the Objection, shall reconvene the arbitration 

in accordance with the general procedure (...) 

333 See Gary Born, International Commercial Arbitration, Kluwer International (2009), p.896 
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1.  Please identify any cases, laws, official interpretations of laws, books, 

articles, published notes, commentaries or other authoritative sources from your 

jurisdiction that you would consider as a necessary inclusion in this Chapter. For 

any identified cases, please provide a short paragraph on the issue(s) relevant to 

this Chapter  

xvi) Legislation 

The Civil Procedure Code of Vietnam (the “CPC”) 

The Law on Commercial Arbitration 2010 (“LCA”)  

The Ordinance on Commercial Arbitration 2003 (“OCA”) 

The Resolution 01/2014 of the Supreme People’s Court providing guidance on 

the Law on Commercial Arbitration (“the Resolution” or “Resolution 01/2014”) 

xvii) Institutional Rules  

Relating the content of this Chapter, the VIAC Rules contains following 

provisions: 

 Article 11. Constitution of an Arbitral Tribunal comprising three 

Arbitrators 

 Article 12. Constitution of an Arbitral Tribunal comprising a Sole 

Arbitrator 

 Article 14. General provisions in respect of Arbitrators 

 Article 15. Replacement of Arbitrators 

The full text of the aforesaid Articles can be found in Answer to Question 2. 

xviii) Cases 

Hoa Sen v. Stemcor [2011] Appellate Court – Supreme People’s Court in Ho Chi 

Minh City 

Hoa Sen applied to set aside a VIAC Arbitral Award resolving its dispute against 

Stemcor based on alleged bias of the Tribunal. In justifying the lack of impartiality 

of the Tribunal, Hoa Sen explained that the Tribunal had ignored one of its 

submissions. Both the first instance Court and the Appellate Court in Ho Chi 

Minh City accepted such reasoning of Hoa Sen and set aside the Award. 

xix) Books 
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 Tran Hoang Hai, Do Van Dai, Collection of judgments and decisions of 

Vietnamese Courts on commercial arbitration, Lao Động Publisher, 2010. 

 Tran Hoang Hai, Do Van Dai, Vietnamese law on commercial arbitration, 

National Political Publishing House, 2011. 

xx) Articles 

 Nguyen Vu Hoang, “Select and appoint arbitrators in international trade 

dispute resolution”, Journal of Commerce. 200 

 Nguyen Vu Hoang, “Principles of Arbitration in Commercial Arbitration 

Law 2010”, Democracy and Law Journal, 2010. 

2.  Please indentify and quote any rules of arbitral institutions (referred to 

above in question 2 for Chapter 1) that relate to the subject matter of this 

Chapter.  

Article 11. Constitution of an Arbitral Tribunal comprising three Arbitrators 

1. The Claimant shall select an Arbitrator or request the Centre to appoint an 

Arbitrator. Where there are multiple Claimants, the Claimants shall agree on the 

selection of one Arbitrator or agree to request the Centre to appoint an Arbitrator 

and shall notify the Centre. Where the name of the person selected as Arbitrator 

is not included in the List of Arbitrators, the Claimant shall inform the Centre of 

the address of such an Arbitrator. 

Where the Claimant requests the Centre to appoint an Arbitrator, the Centre’s 

President shall, within 07 days from the date of receipt of the request, make a 

decision to appoint an Arbitrator.  

2. Unless otherwise agreed by the parties, the Respondent shall select an 

Arbitrator or request the Centre to appoint an Arbitrator and shall notify the 

Centre within 30 days from the date of receipt of the Notice, the Request for 

Arbitration, the arbitration agreement and other relevant documents. Where there 

are multiple Respondents, the Respondents shall agree on the selection of one 

Arbitrator or agree to request the Centre to appoint an Arbitrator and shall notify 

the Centre. Where the name of the person selected as Arbitrator is not included in 
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the List of Arbitrators, the Respondent shall inform the Centre of the address of 

such an Arbitrator. 

Where the Respondent requests the Centre to appoint an Arbitrator, the Centre’s 

President shall, within 07 days from the date of receipt of the request, make a 

decision to appoint an Arbitrator. If the Respondent fails to select an Arbitrator or 

to request the Centre to appoint an Arbitrator within the aforesaid period of 30 

days, the Centre’s President shall, within 07 days after the expiry date of the 

period of time, make a decision to appoint an Arbitrator. Where there are multiple 

Respondents, if the Respondents fail to agree on the selection of one Arbitrator or 

to request the Centre to appoint an Arbitrator within the aforesaid period of time, 

the Centre’s President shall, within 07 days after the expiry date of the period of 

time, make a decision to appoint an Arbitrator.  

3. Unless otherwise agreed by the parties, within 15 days from the date on which 

the Arbitrator selected by the Respondent or appointed by the Centre’s President 

receives the notice of the selection or appointment, the two Arbitrators shall select 

the third Arbitrator who will act as the Presiding Arbitrator of the Arbitral 

Tribunal and shall notify the Centre. If the Centre does not receive the notification 

by the expiry of the period of time, the Centre’s President shall, within 07 days 

after the expiry date of the period of time, make a decision to appoint the 

Presiding Arbitrator of the Arbitral Tribunal. 

4. In making any decision pursuant to the provisions of paragraphs 1, 2 and 3 of 

this Article and Article 12 of these Rules, the Centre’s President shall have due 

regard to the necessary qualifications of an Arbitrator as agreed by the parties and 

pursuant to these Rules. The Centre’s President shall also consider whether or not 

the appointed Arbitrator has sufficient time to resolve the dispute efficiently. 

Article 12. Constitution of an Arbitral Tribunal comprising a Sole Arbitrator 

Unless otherwise agreed by the parties, within 30 days from the date on which 

the Respondent receives the Notice, the Request for Arbitration, the arbitration 

agreement and other relevant documents, the parties shall agree on the selection 

of a Sole Arbitrator or request the Centre to appoint a Sole Arbitrator and shall 
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notify the Centre. Where the name of the person selected as the Sole Arbitrator is 

not included in the List of Arbitrators, the parties shall inform the Centre of the 

address of such an Arbitrator. 

If the Centre does not receive the notification, the Centre’s President shall, within 

07 days after the expiry date of the aforesaid period of time, make a decision to 

appoint the Sole Arbitrator. 

Article 14. General provisions in respect of Arbitrators 

1. Upon receipt of the notice of selection or appointment as Arbitrator and 

throughout the arbitral proceedings, the selected or appointed Arbitrator shall 

duly disclose any fact which may cause any doubt about his or her impartiality, 

independence, or objectivity to the Centre. An Arbitrator shall not be permitted 

to act as lawyer for any party. 

2. During the arbitral proceedings, an Arbitrator shall not be permitted to 

privately meet or contact any party and no party shall be permitted to privately 

meet or contact an Arbitrator with respect to any communication relating to the 

dispute. 

3. If the parties have agreed on the specific qualifications of an Arbitrator, the 

Arbitrator shall be deemed to meet such qualifications unless a party, within 15 

days of receipt of the notice of selection or appointment of the Arbitrator, has a 

request for replacement on the grounds that such an Arbitrator fails to meet the 

qualifications agreed by the parties. In such a case, the replacement of the 

Arbitrator shall be subject to Article 15 of these Rules. 

Article 15. Replacement of Arbitrators 

1. An Arbitrator shall refuse to resolve the dispute, and the parties shall have the 

right to request the replacement of an Arbitrator only in the following 

circumstances: 

a) The Arbitrator is a relative or representative of a party; 

b) The Arbitrator has an interest related to the dispute; 
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c) The Arbitrator was a mediator, representative or lawyer for either party in the 

dispute currently being brought to the Centre for resolution unless the parties 

have agreed otherwise in writing; 

d) There are clear grounds demonstrating that the Arbitrator is not impartial or 

objective; 

dd) The Arbitrator fails to meet the specific qualifications agreed by the parties. 

2. The written refusal by an Arbitrator to resolve the dispute and/or the request 

by the parties for the replacement of an Arbitrator shall be submitted to the 

Centre. Where the Arbitral Tribunal has not yet been constituted, the Centre’s 

President shall decide the replacement of the Arbitrator. Where the Arbitral 

Tribunal has been constituted and there is a refusal by an Arbitrator or a request 

for the replacement of an Arbitrator, the remaining members of the Arbitral 

Tribunal shall decide the replacement of the Arbitrator; if the remaining members 

of the Arbitral Tribunal fail to do so, the Centre’s President shall make a decision. 

In other circumstances, the Centre’s President shall make a decision. Where the 

Arbitral Tribunal comprises a Sole Arbitrator, the Centre’s President shall make a 

decision on the replacement of the Sole Arbitrator. The decision of the remaining 

members of the Arbitral Tribunal or of the Centre’s President on the replacement 

of an Arbitrator may be made without stating the reasons and shall be final.  

3. Where the remaining members of the Arbitral Tribunal or the Centre’s 

President decides to replace an Arbitrator, the substitute Arbitrator shall be 

selected or appointed in accordance with Article 11 or Article 12 of these Rules. 

The Arbitrator who has been replaced shall not be selected by the parties or 

appointed by the Centre’s President. 

Where the remaining members of the Arbitral Tribunal or the Centre’s President 

decide not to replace an Arbitrator, the Arbitrator shall continue to resolve the 

dispute. 

4. The Centre or the Arbitral Tribunal may fix the expenses for the replacement of 

an Arbitrator and may decide which party shall bear such expenses. 
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5. Where an Arbitrator dies or, for any event of force majeure or hardship, is 

unable to continue resolving the dispute, the selection or appointment of the 

substitute Arbitrator shall be subject to Article 11 or Article 12 of these Rules. 

6. The newly constituted Arbitral Tribunal may, after consulting with the parties, 

reconsider the issues already presented in the hearings conducted by the former 

Arbitral Tribunal. 

3. What is the current test in your jurisdiction for arbitrator independence / 

impartiality / bias? What is the primary case law or doctrine supporting this 

test?  

The authors have to remark that there is no test for arbitrators’ 

independence/impartiality/bias in Vietnam, let alone primary case law or 

doctrine supporting any test. In this regards, the authors would make a small 

comparison: when Justice Black and Justice White initiated 45 years of debates 

over interpreting the term “evident partiality” in Commonwealth case in 1968334, 

arbitration in Vietnam was making its very first step in the forms of the State 

Economic Arbitration System ("SEAS"), the Foreign Trade Arbitration Committee 

("FTAC") and the Maritime Arbitration Committee ("MAC") in line with the 

former socialist pattern. Throughout this period, defining a bias test may be dim 

in the light of other tasks in establishing a sound legal infrastructure for 

arbitration in Vietnam. Currently, Vietnam has not adopted any test for 

independence, impartiality and bias; which lead to somewhat chaos within this 

matter. One onerous example is when the Court has once held that the whole 

tribunal is partial as they only addressed three out of four issues raised by the 

Respondent in the arbitral award.335  

However, uncertainty in interpretation and application of “impartiality” and 

“independence” may prompt arbitration institutions to issue a set of rules 

concerning this issue to prevent the parties from abusing the lack of a clear 

definition to claim that arbitrators were bias. Most notably, the VIAC Secretariat 

                                                           
334 Commonwealth Coatings Corp. v Continental Casualty Co. Et al 393 U.S. 145 (1968) (US Supreme Court)  

335 Hoa Sen case 
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in cooperation with other experts has issued the referential Guidelines on Arbitral 

Proceedings in 2012, which drafted on the basis of reference to inter alia the IBA 

Guidelines on Conflicts of interest in international arbitration336. Given the small 

pool of qualified arbitrators and practitioners within the field in Vietnam, the IBA 

Guidelines may not wholly be appropriate and the authors humbly opine that a 

“real possibility of bias” test shall apply since an “appearance of bias” test may 

disqualify many prominent arbitrators.  

4. In your jurisdiction, are party appointed arbitrators subject to the same 

tests and standards of independence / impartiality / bias as a chairperson?  

Yes, under Articles 4.2337 and 21338of the LCA, all arbitrators as members of the 

Tribunal are under the same standards of impartiality and undertook the same 

duties and obligations to remain objective and unbiased. 

5.  Please identify any applicable rules, codes or guidelines relating to ethics 

or conduct to which arbitrators are bound in your jurisdiction? Please indicate 

whether these codes or guidelines apply only to arbitrators having the 

nationality of your jurisdiction or to foreign arbitrators.  

The VIAC promulgates the Code of Ethics for Arbitrators in 1996 and such Code 

is believed to apply to all arbitrators. However, it should be noted that foreign 

arbitrator has only been permitted to arbitrate disputes in Vietnam since 2010. 

VIAC also realizes that the 1996 Code of Ethics is rather obsolete, and is now 

drafting a new Code to replace the 1996 one.  

                                                           
336 Vu Anh Duong, “Role Of Institutional Arbitration In Vietnam: The VIAC Perspectives”, APRAG 2014 

Conference Paper 

Available at:  

http://www.viac.org.vn/Uploads/ngoctb/Vu%20Anh%20Duong%20-

%20Role%20of%20Institutional%20Arbitration%20in%20Vietnam%20-

%20The%20VIAC%20Perspectives.pdf  

337 Article 4: Principles for dispute resolution by arbitration 

2. Arbitrators must be independent, objective and impartial, and must comply with provisions of law. 

338 Article 21 Rights and obligations of arbitrators:. 

2. To remain independent during dispute resolution. 

6. To ensure that resolution of a dispute is impartial, speedy and prompt. 

7. To comply with professional ethics rules. 

http://www.viac.org.vn/Uploads/ngoctb/Vu%20Anh%20Duong%20-%20Role%20of%20Institutional%20Arbitration%20in%20Vietnam%20-%20The%20VIAC%20Perspectives.pdf
http://www.viac.org.vn/Uploads/ngoctb/Vu%20Anh%20Duong%20-%20Role%20of%20Institutional%20Arbitration%20in%20Vietnam%20-%20The%20VIAC%20Perspectives.pdf
http://www.viac.org.vn/Uploads/ngoctb/Vu%20Anh%20Duong%20-%20Role%20of%20Institutional%20Arbitration%20in%20Vietnam%20-%20The%20VIAC%20Perspectives.pdf
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6.  From your experience, how frequently are the IBA Guidelines on Conflicts 

of Interest applied in your jurisdiction? Are they well respected in your 

jurisdiction?  

Evidently, the IBA Guidelines on Conflicts of Interests are well-respected in 

Vietnam as VIAC Secretariat has heavily relied on the IBA Guidelines in drafting 

its own Guidelines on Arbitral Proceedings.  

However, despite the undeniable referential value of the Guidelines, direct 

application of the Standards and provisions therein is another matter considered 

Vietnam small pool of qualified arbitrators and arbitration practitioners. It is the 

expectation of the Drafters of the IBA Guidelines for the Guidelines to be applied 

with “robust common sense”, and some circumstances that in Orange list such as 

repeat appointment should be given the Green light in Vietnam. Furthermore, 

applying the Guidelines should necessarily entail introducing a brand new 

system of “disclosure” for arbitrators in Vietnam - and it is completely 

unpredictable as to how the Vietnamese parties, who has yet to be familiar with 

international arbitration practice, may perceive such disclosure.  

7. What is the experience of your jurisdiction in relation to pre-appointment 

interviews of potential arbitrators? If there are rules that regulate such contact, 

please identify them 

There is no express provision on pre-appointment interviews of potential 

arbitrators under Vietnamese law.  

By virtue of Article 15.1 VIAC Rules and the VIAC Code of Ethics, the arbitrator 

shall refuse if he reckons that there are justifiable doubts as to his impartiality and 

independence; or that he is not available to the tasked job; or that the dispute is 

not within his expertise; or that he does not meet the specific requirements of the 

parties. Therefore, it could be inferred that pre-appointment contact should cover 

sufficient information for the arbitrator to whether or not he should accept the 

appointment, for example the names of the Parties and their lawyers to check 

conflict of interests, the place of the arbitration and the subject matter of the 

dispute (commercial, construction or financial etc.).  
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8.  Are there any formal requirements to be an arbitrator in your jurisdiction?  

According to the LCA, arbitrators must satisfy the following criteria: 

- Having full civil legal capacity as prescribed in the CPC; and 

- Possessing university degrees and having worked in the branches of their 

study majors for five years or more;  

Nonetheless, in special cases, an expert with high qualifications and considerable 

practical experience who fails to satisfy the above requirements may still be 

selected to act as an arbitrator. 

Accordingly, foreigners who meet these requirements can also serve as arbitrators 

in institutional or in ad-hoc arbitration in Vietnam. 

The regulation on criteria of arbitrators under Vietnamese laws may be 

considered too strict in comparison with the Model Law which explicitly respects 

the principle of party-autonomy. However, in the Vietnamese context where 

arbitration has not yet been widely utilised, the Vietnamese legislators have 

considered it necessary to provide specific qualifications of arbitrators so that 

arbitrators’ appointment will not turn into disappointment. Vietnam is not the 

only jurisdiction setting minimum requirements for arbitrators as many other 

jurisdictions such as China339, Spain340 and Poland341 etc. even required arbitrators 

must be legally qualified. 

In the light of Article 20.2(b) LCA, active judges, prosecutors, investigators, 

executors and public employees working at the People’s Courts, Public 

Prosecutors, and employees of investigating agencies and state enforcement 

agencies are prohibited from acting as arbitrators. Also excluded is any person 

subject to a criminal charge or prosecution or who is serving a criminal sentence 

or who has fully served the sentence but whose criminal record has not yet been 

expunged. 

                                                           
339 Article 13, PRC Arbitration Law 

340 Article 15.1, Spanish Arbitration Act 

341 Article 1170, Polish Civil Procedure Code 
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9.  Are arbitrators liable for their conduct as arbitrators in your jurisdiction? 

If yes, please identify the relevant rules or practices.  

10. Vietnamese law does not allow for any kind of immunity for either judges 

or arbitrators. Arbitrators may be held liable to the parties under the general 

principles of contract law and tort342. Meanwhile, the liabilities of judges are set 

out in a number of legal provisions, for example Article 620 of the 2005 Civil 

Code.343 

CHAPTER 7: PROCEDURE AND EVIDENCE  

1. Please identify any cases, laws, official interpretations of laws, books, 

articles, published notes, commentaries or other authoritative sources from your 

jurisdiction that you would consider as a necessary inclusion in this Chapter, 

including laws on confidentiality, court/tribunal powers to order interim 

measures or make adverse inferences and court assistance in document 

production or witness testimony, etc. For any identified cases, please provide a 

short paragraph on the issue(s) relevant to this Chapter.  

xxi) Legislation 

The Civil Procedure Code of Vietnam (the “CPC”)  

The Law on Commercial Arbitration 2010 (“LCA”)  

The Ordinance on Commercial Arbitration 2003 (“OCA”) 

The Resolution 01/2014 of the Supreme People’s Court providing guidance on 

the Law on Commercial Arbitration (“the Resolution” or “Resolution 01/2014”) 

xxii) Institutional Rules 

The Arbitration Rules of the Vietnam International Arbitration Centre which 

comes into force as from 01 January 2012 (“VIAC Rules”) 

xxiii) Cases 

                                                           
342  For example as provided in Art.49(5) LCA 

If an arbitration tribunal orders a different form of interim relief or interim relief which exceeds the scope of the application 

by the applicant, thereby causing loss to the applicant or to the party against whom the interim relief was applied or to a 

third party, then the party incurring loss shall have the right to institute court proceedings for compensation in 

accordance with the law on civil proceedings. 

343  
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1. Wisdom Lines v. Hao Hung [2012] People’s Court of Ho Chi Minh City 

Hao Hung, the respondent in an ex parte maritime arbitration, request for refusal 

of recognition and enforcement of the arbitral award based on purported invalid 

service of arbitral notices by the ad hoc tribunal. The Court in accepting Hao 

Hung’s request found that the arbitral notices were all served to Ms Kieu Tram, a 

staff of Hao Hung. Since Ms Kieu Tram lacked the authority to represent Hao 

Hung, the service of arbitral notices was held to be invalid and the petition for 

recognition and enforcement of Wisdom Lines were dismissed.  

2. ACL II v. Shanghai Zhong Jing [2009] Decision 2611/2009/QDST-KDTM of 

People’s Court of Ho Chi Minh City 

In 2005, Shanghai Zhong Jing (“SZL”) concluded a sales contract with ACL II and 

Cuong Thinh Phat. Once the dispute occurred, SZL commenced arbitration 

against ACL II. The VIAC Tribunal decided in favor of SZL in a process conducted 

without the participation of Cuong Thinh Phat as third party, which was later 

held by the Court as a violation of the Civil Procedure Code! The Court in setting 

aside the arbitral award also accepting ACL II’s arguments that Mr Thu, its 

signatory, was only Vice Director thus lacked the capacity to sign the contract and 

the arbitration agreement therein. 

3. Summit Prakasa Asia Pte., Ltd v Agrimex Nghe An., JSC [2006] Decision 

04/2006/QĐ of Appellate Court – Supreme People’s Court in Hanoi 

Summit, the losing party in the VIAC Arbitration, requested the Court to set aside 

the arbitral award based on violation of due process in arbitral proceedings. 

Summit contended that the Arbitral Tribunal had used Vietnamese in the ex parte 

Hearing, while the arbitration agreement clearly stated that the language of the 

arbitration shall be English. The Appellate Court – Supreme People’s in Hanoi 

found that even though the Tribunal had consulted with the parties in the Hearing 

on the change in the langue of arbitration, Summit did not have the chance to state 

its opinion. Furthermore, the Tribunal had also wrongfully rejected Summit’s 

request for postponement of Hearing. The Court therefore decided to set aside the 

arbitral award. 
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After that, Agrimex, the award creditor, re-litigated the dispute in People’s Court 

of Hanoi with the final decision was still in Agrimex’s favor.  

4. Dai Phuc v. Salzgitter [2006] Decision 27/2006/QDKDTM-ST of People’s 

Court of Ho Chi Minh City 

Dai Phuc as the default party applied to set aside the VIAC Arbitral Award based 

on purported procedural irregularity. According to Dai Phuc, the translator 

appointed by VIAC for Dai Phuc failed to translate the developments of the 

Hearing properly, which seriously prevented Dai Phuc from presenting its case. 

In dismissing such application, the Court held that (i) the claim was unfounded 

and (ii) Dai Phuc admitted that the award was not within the grounds for setting 

aside arbitral award under Article 54 OCA which were proven by the Court to be 

exclusive. 

5. Trang Tien v. Teagu [2004] Decision 01/QĐKT People’s Court of Hanoi 

Trang Tien applied for setting aside of the Arbitral Award resolving the disputes 

between Trang Tien and its contractual partner, Woolim Corporation based on 

two grounds: (i) Teagu was not validly authorized by Woolim to commence 

arbitration against Trang Tien and (ii) unknown arbitration institution named in 

the arbitration agreement. The Court dismissed the former as it was not one of the 

exclusive grounds for setting aside awards, but accepted the latter under finding 

that the arbitration agreement was null and void under Article 10.4 of the OCA. 

The Court further remarked that the contract was actually concluded between 

Woolim and Hanafood – an entity authorized by Trang Tien. Therefore, Trang 

Tien was wrongfully identified as Respondent by the VIAC, while it should have 

been considered only as a third-party! 

xxiv) Books 

Tran Hoang Hai, Do Van Dai, Collection of judgments, decisions of Vietnamese Courts 

on commercial arbitration, Lao Động Publisher, 2010. 

Tran Hoang Hai, Do Van Dai, Vietnamese law on commercial arbitration, National 

Political Publishing House, 2011. 
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Nguyen Trung Tin, Commercial Disputes Resolution with foreign elements, Publisher 

of Social Science, 2009. 

xxv) Articles 

Nguyen Vu Hoang, “Select and appoint arbitrators in international trade dispute 

resolution”, Journal of Commerce, 2001 

Do Van Dai, “Setting Aside Arbitral Award in Vietnam”, Conference Paper, VIAC 

Conference on Setting Aside and Refusal of Recognition and Enforcement of 

Arbitral Award in October 2013 

Do Van Dai, “Power of Vietnamese Court over Foreign Arbitration seated in 

Vietnam”, Democracy and Law Journal No 11/2012;  

Nguyen Vu Hoang, “Principles of Arbitration in Commercial Arbitration Law 

2010”, Democracy and Law Journal, 2010 

Conference Papers, Conference for Commentaries on Draft Law on Commercial 

Arbitration, November 2011 

Conference Papers, Conference for Commentaries on Draft Resolution of the 

Council of Judges – Supreme People’s Court to provide guidance on certain 

provisions of the Law on Commercial Arbitration, May 2013 

2. Please indentify and quote any rules of arbitral institutions (referred to 

above in question 2 for Chapter 1) that relate to the subject matter of this 

Chapter.  

Article 16. Power of the Arbitral Tribunal to verify facts 

The Arbitral Tribunal shall have the power to meet or discuss with one party with 

the participation of the other party by appropriate means in order to clarify the 

issues relevant to the dispute. The Arbitral Tribunal may, on its own initiative or 

at the request of a party or the parties, conduct fact-finding from a third person in 

the presence of the parties or after having notified the parties. 

Article 17. Power of the Arbitral Tribunal to collect evidence 

1. The Arbitral Tribunal shall have the power to request the parties to provide 

evidence, and the parties shall be obliged to provide evidence. 
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2. The Arbitral Tribunal shall have the power, at the request of a party or the 

parties, to request witnesses to provide information and documents relevant to 

the dispute. 

3. The Arbitral Tribunal shall have the power, on its own initiative or at the 

request of a party or the parties, to seek inspection or valuation of the assets in 

dispute. The expenses for inspection or valuation shall be paid by the requesting 

party or allocated by the Arbitral Tribunal. In all circumstances, if the inspection 

or valuation expenses are not paid in full, the Arbitral Tribunal shall resolve the 

dispute on the basis of the documents readily available. 

4. The Arbitral Tribunal shall have the power, on its own initiative or at the 

request of a party or the parties, to seek expert advice. The Arbitral Tribunal shall 

have the power to request the parties to provide experts with the relevant 

information or access to the relevant documents, goods or assets. The expert shall 

submit a written report to the Arbitral Tribunal. After receiving the report, the 

Arbitral Tribunal shall send a copy of the report to the parties and request the 

parties to provide their written opinions on the report. The expenses for expert 

advice shall be paid by the requesting party or allocated by the Arbitral Tribunal. 

In all circumstances, if the expenses for expert advice are not paid in full, the 

Arbitral Tribunal shall resolve the dispute on the basis of the documents readily 

available. 

5. If the Arbitral Tribunal or a party or the parties have already taken necessary 

measures to collect evidence without success, a written request may be submitted 

to the competent court to require support in accordance with the law. 

Article 18. Power of the Arbitral Tribunal to summon witnesses 

1. The Arbitral Tribunal shall have the power, at the request of a party or the 

parties and if the Arbitral Tribunal considers it necessary, to summon witnesses 

to attend a hearing. The witness expenses shall be paid by the requesting party or 

allocated by the Arbitral Tribunal. 

2. If a witness who has been duly summoned by the Arbitral Tribunal fails to 

attend the hearing without a legitimate reason and if the absence of the witness 
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causes an obstacle to the dispute resolution, the Arbitral Tribunal shall submit a 

written request to the competent court to issue a decision summoning the witness 

to attend the hearing. The request shall specify the content of the dispute currently 

being resolved; the full name and the address of the witness; the reason why the 

witness needs to be summoned; and the time and the location where the witness 

is required to be present 

3. If a witness who has been duly summoned is absent, the Arbitral Tribunal may 

adjourn or proceed with the hearing on the basis of the documents readily 

available. 

Article 19. Power of the Arbitral Tribunal to order interim measures 

1. The Arbitral Tribunal may, at the request of a party, order one or more interim 

measures applicable to the parties in dispute. The interim measures shall 

comprise: 

a) Prohibition of any change in the status quo of the assets in dispute; 

b) Prohibition of any specific action by any party in dispute or order that any party 

in dispute take specific actions aimed at preventing conduct adverse to the arbitral 

proceedings; 

c) Seizure of the assets in dispute; 

d) Order of preservation, storage, sale or disposal of any of the assets of a party 

or the parties in dispute; 

dd) Order of provisional payment of money between the parties; 

e) Prohibition of transfer of asset rights with respect to the assets in dispute. 

2. The procedures for ordering, changing, supplementing and terminating the 

interim measures shall be in accordance with the relevant provisions of the law. 

3. During the arbitral proceedings, if a party has already requested a court to order 

one or more interim measures as provided in paragraph 1 of this Article and then 

requests the Arbitral Tribunal to order such interim measures, the Arbitral 

Tribunal shall reject the request. The party that has requested the court to order 

any interim measures shall immediately notify the Centre of the request. 
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4. A request for interim measures addressed by any party to a court shall not be 

deemed incompatible with the agreement to arbitrate, or as a waiver of that 

agreement. 

Article 35. General provisions 

6. In all matters not expressly provided for in these Rules, the Centre and the 

Arbitral Tribunal shall act in the spirit of these Rules and make all efforts for the 

dispute to be resolved in a fair and efficient manner. 

3. Are there any requirements or restrictions in your jurisdiction as to 

persons who may represent a party in an arbitration? If yes, please indicate 

whether those requirements apply to either domestic arbitrations or 

international arbitrations or both.  

Parties have the right to authorize their representatives to attend dispute 

resolution sessions and such representatives can be any person provided that they 

have a power of attorney344 and the representative must have full civil act 

capacity. A party’s authorized representative is not required to be a lawyer. Any 

lawyer who wishes to represent a party in arbitration proceedings still need a 

separate POA directly issued by such a party. 

4. What is the body that regulates lawyers in your jurisdiction (e.g., bar 

council or law society)? Does it have ethical rules or guidelines that bind its 

members in their conduct of arbitrations within or outside of your jurisdiction? 

If yes, please identify them.  

The Vietnam Bar Federation is the central body that regulates lawyers in Vietnam, 

lawyers also regulated by the city bar association that they are members. The 

National Council of Lawyers of the Vietnam Bar Federation has issued the Code 

of Ethics and Conducts for Lawyers in 2011 to regulate the ethical issues and 

                                                           
344  Art.55(2) LCA  
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professional conduct of Vietnamese lawyers. In addition, each Bar may have its 

own Code of Ethics and Conducts for lawyers345.  

The Law on Lawyers of Vietnam promulgated in 2006 and amended in 2012 

provides for the principles, conditions, scope and forms of professional practice 

by, as well as criteria, rights and obligations of, lawyers, law-practicing 

organizations and socio-professional organizations of lawyers; the management 

of law practice and professional practice by foreign law-practicing organizations 

and foreign lawyers in Vietnam.346 

However, there is no specific provision that binds members of the Bar in their 

particular conduct of arbitrations within or outside of Vietnam. Article 22 of LCA 

provides a national association of arbitrators which should regulates ethical 

issues but it has not been formed. 

5. From your experience, how frequently are the IBA Rules of Evidence 

applied in your jurisdiction? Are they well respected?  

Based on our experience, the IBA Rules of Evidence is more appreciated as a 

referential source rather than as binding Rules in the arbitration.  

The authors afraid that direct application of IBA Rules of Evidence, especially the 

remedies provided therein, may probably impinge on the enforceability of the 

arbitral award in the context of Vietnam. As we explain in Chapter 6 – Answer to 

Question 3, the alleged partiality is interpreted rather capriciously in some 

instances and may even be assumed from a seemingly unfair conduct of the 

Tribunal. Under such circumstances, it would be daring for the Tribunal to draw 

adversarial effects from a party’s failure to produce evident, knowing that such 

course of action may easily be considered as bias in the eyes of the parties. The 

same can be said as to disregarding of witness testimony or expert report because 

                                                           
345 For example, please find the Code of Ethics and Conduct for Lawyers of Hanoi Bar available in Vietnamese 

at: 

http://luatsuhanoi.vn/index.php?page=productView&id=870  

346 Article 1 Law on Lawyers 

http://luatsuhanoi.vn/index.php?page=productView&id=870
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the witness or expert of one party cannot appear at the Hearing without plausible 

reasons.  

6. Are there any local procedural particularities in the arbitral process in 

your jurisdiction that deviate significantly from generally accepted arbitral 

procedures? 

Significant deviations from generally accepted arbitral procedures in the LCA and 

Resolution 01/2014 may include:  

i. Explicit Power of the Tribunal to Summon Witness 

Both Article 47 of the LCA and Article 11.3 of the Resolution 01/2014 expressly 

empower the Tribunal to summon witnesses. It is understandable if the 

individual witnesses are within the control of the parties (for example corporate 

officers, directors, or senior employees of a party). However, there is no statutory 

restrictions as to who can be summoned as witness by the Tribunal, therefore the 

Tribunal may even summon individuals who are not within the control of one 

party (for example subcontractor, former directors etc.). Article 11.3 of the 

Resolution 01/2014 also provided that local courts shall assist the Tribunal in 

procuring the attendance of a reluctant witness, if inter alia such a witness is 

proven to be of decisive importance to the dispute resolution. Such explicit power 

to summon witness of the Tribunal is a major departure from international 

practice where the Tribunal usually has no jurisdiction over third party347. One of 

the rare international counterparts of Article 47 is Section 7 of Federal Arbitration 

Act of the US, which allows an arbitrator to issue a summons to order the 

attendance of a third party as a witness at the arbitral proceedings, and the court 

shall enforce such summon if necessary.  

ii.Waiver of rights to object 

The provision concerning waiver of rights to object under Article 13 the LCA 

contains a rather significant deficiency: one party may be deemed as losing its 

                                                           
347 See Alan Redfern/Martin Hunter/Nigel Blackaby/Constantine Partasides, Redfern and Hunter on 

International Arbitration (Oxford University Press 2009), ¶6.127; Gary Born, International Commercial Arbitration 

(Kluwer Law International 2009), p. 1901  
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rights to object certain irregularities if it does not do so within the time-limit 

stipulated in the LCA. Comparing to Article 4 of the Model Law on the same issue, 

Article 13 undesirably omits an important phrase requires the party to state his 

objection “without undue delay”. Furthermore, the LCA does not specify any time-

limit for objection except for jurisdictional challenge which must be set forth at 

the same time of the Statement of Defense. Article 6 of the Resolution 01/2014 

was drafted with intention to shed light on this issue though the guidance is still 

far from convincing. Article 6 sets down that when the LCA is silent on the matter, 

time limit to lodge an objection shall be in accordance with the arbitration rules 

and the agreement of the parties, or absent such rules and agreement, “any 

objection must be made before the render of an arbitral award”. Nevertheless, the VIAC 

Rules has yet to set any time bar for procedural objection while to be realistic, it 

is hard to expect a party to reach a specific any agreement on that matter.  

Accordingly, the LCA is still short of an obligation on the objecting party to lodge 

its objection immediately (i) it became aware of the violation or (ii) it could, with 

reasonable diligence, have become aware of it. As provided in Article 13 LCA and 

Article 6 of Resolution 01/2014, real problems will arise because the objecting 

party may find it tactically advantageous to delay lodging until the last moment, 

thereby causing potentially significant delay.  

It could also be argued that the tribunal is not well-equipped to counter such 

“guerrilla tactics” as under both the LCA and the Resolution, the tribunal is not 

expressly entitled to set out a time-limit for parties to setting their objection(s) if 

any. To the contrary, the prevailed position in international practice concerning 

waiver of rights to objection is that tribunal, not the Court, is the appropriate 

authority to interpret the reasonable time period within which the parties should 

put forth their challenges348.  

7. In addition to the limits to party autonomy referred to in this Chapter, are 

there additional limits found in your jurisdiction?  

                                                           
348 UNCITRAL Digest on Article 4 Model Law, ¶2-4  
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There are seven limits to party autonomy referred to in Chapter 7 namely (i) 

Parties’ failure to agree, (ii) Fundamental, mandatory due process principles (also 

known as natural justice principles), (iii) Other mandatory procedural laws, (iv) 

Institutional requirements, (v) Third parties, (vi) Arbitral tribunal discretion, and 

(vii)The role of domestic courts.  

In addition to the seven aforesaid limits, Article 4.1 LCA provides that party 

autonomy shall be respected if the agreement does not breach legal prohibitions 

and is not contrary to social morals. Such limitations are not specific, at times 

interchangeable with the seven stated limits and should be interpreted on a case-

by-case basis.  

8. Is arb-med commonly practiced in your jurisdiction?  

Arb-Med is expressly provided for in both the LCA and the VIAC Rules. Besides 

the rights to conduct negotiation and conciliation on their own, arbitrating parties 

are also entitled to request the arbitral tribunal to mediate their dispute at any 

time of the arbitral proceedings under Article 9 of the LCA. Article 58 of the LCA 

and Article 27 of the VIAC Rules also affirms that it is compulsory for the tribunal 

to conduct mediation if the parties so request. If the mediation leads to positive 

outcome, the Tribunal shall render the Decision recognizing successful mediation 

which is of equivalent effect to an arbitral award.  

From the authors’ experience, tribunals also frequently enquire whether the 

parties may wish for their dispute to be resolved by conciliation or mediation. 

However, due to the private nature of arbitral proceedings, it is difficult to know 

exactly how common arb-med is in Vietnam. The good news is that the project to 

promulgate the first ever Decree on Commercial Mediation in Vietnam is now 

under construction349; and hopefully certain efforts may be made for the drafting 

                                                           
349 Implementing Decision 808/QD-TTg dated 29 June 2012 of the Prime Minister, the Ministry of Justice of 

Vietnam has established the Drafting Committee and Editorial Board in drafting the Decree on Commercial 

Mediation in May 2013. The news are available in Vietnamese on the website of the MOJ at:  

http://www.moj.gov.vn/bttp/News/Lists/TinTucSuKien/View_Detail.aspx?ItemID=208  

http://www.moj.gov.vn/bttp/News/Lists/TinTucSuKien/View_Detail.aspx?ItemID=208
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committee to have a grasp on the current practice of arb-med in dispute resolution 

in Vietnam. 

9. Is there an implied duty of confidentiality in your jurisdiction?  

Yes, it is a basic principle in resolving dispute by arbitration that the arbitral 

proceedings shall be conducted in private manner unless the parties agree 

otherwise,350 and the duty of confidentiality is understood as an extension of the 

privacy of arbitral proceedings.  

Nevertheless, there are little to none courts’ decision or guidance as to the extent 

of the duty of confidentiality as well as how far the Parties should keep their 

arbitration in secret. Unlike the Parties, Arbitrators, under Article 21.3 LCA, are 

expressly restricted from divulge any information related to the disputes.  

10. Are there rules in your jurisdiction that prevent third party funding of 

arbitration (e.g., an entity not involved in the dispute paying a party's legal fees 

(all or part) in return for a share of the eventual award)?  

There is no rule of that effect. However it should be noted that there is no reported 

case of third party funding either as such practice of common law jurisdictions is 

not well-known in Vietnam. 

CHAPTER 8: THE AWARD: CONTENT AND FORM 

1. Please identify any cases, laws, official interpretations of laws, books, 

articles, published notes, commentaries or other authoritative sources from your 

jurisdiction that you would consider as a necessary inclusion in this Chapter, 

including whether there is any definition of an award. For any identified cases, 

please provide a short paragraph on the issue(s) relevant to this Chapter.  

xxvi) Legislation 

Convention on the Recognition and Enforcement of Foreign Arbitral Awards 

(“New York Convention”), acceded by Vietnam on 12 September 1995 

The Law on Commercial Arbitration 2010 (“LCA”)  

The Ordinance on Commercial Arbitration 2003 (“OCA”) 

                                                           
350 Article 4.4 LCA  
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The Resolution 01/2014 of the Supreme People’s Court providing guidance on 

the Law on Commercial Arbitration (“the Resolution” or “Resolution 01/2014”) 

xxvii) Institutional Rules  

 Article 29 VIAC Rules: Principles for Making Arbitral Award 

 Article 30 VIAC Rules: Arbitral Awards 

 Article 31 VIAC Rules: Correction and Interpretation of Arbitral Award, 

making additional Arbitral Award 

Please find citations for the stated Articles in Answer to Question 2 

xxviii) Cases 

Hoa Sen v. Stemcor [2011] Appellate Court – Supreme People’s Court in Ho Chi 

Minh City 

Hoa Sen applied to set aside a VIAC Arbitral Award resolving its dispute against 

Stem Cor based on alleged bias of the Tribunal. In justifying the lack of 

impartiality of the Tribunal, Hoa Sen explained that the Tribunal had ignored one 

of its submissions. Both the first instance Court and the Appellate Court in Ho 

Chi Minh City accepted such reasoning of Hoa Sen, finding that the Arbitral 

Award failed to address all the point submitted by the parties and set aside the 

Award. 

xxix) Books 

Tran Hoang Hai, Do Van Dai, Collection of judgments, decisions of Vietnamese Courts 

on commercial arbitration, Lao Động Publisher, 2010 

Tran Hoang Hai, Do Van Dai, Vietnamese law on commercial arbitration, National 

Political Publishing House, 2011 

Nguyen Trung Tin, Commercial Disputes Resolution with foreign elements, Publisher 

of Social Science, 2009 

Nguyen Trung Tin, Recognition and Execution of arbitration decisions and awards in 

Vietnam, Judiciary Publisher, 2005 

xxx) Articles 
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Do Van Dai, “Setting Aside Arbitral Award under Vietnamese Laws”, Collection 

of judgments, decisions of Vietnamese Courts on commercial arbitration, Lao Động 

Publisher, 2010 

2. Please indentify and quote any rules of arbitral institutions (referred to 

above in question 2 for Chapter 1) that relate to the subject matter of this 

Chapter.  

The provisions of VIAC Rules relevant to the subject matter of this Chapter on 

Form and Content of the Arbitral Awards include: 

 Article 29: Principles for Making Arbitral Award 

 Article 30: Arbitral Awards 

 Article 31: Correction and Interpretation of Arbitral Award, making 

additional Arbitral Award 

Please find below quotes of Articles 29-31 VIAC Rules: 

Article 29. Principles for making Arbitral Awards 

Where the Arbitral Tribunal comprises three Arbitrators, an Arbitral Award is 

made by a majority decision. If there is no majority, the Arbitral Award shall be 

decided by the Presiding Arbitrator alone  

Article 30. Arbitral Awards 

1. An Arbitral Award shall be in writing and contain the following main 

information: 

a) Date, month, year and place of making the Arbitral Award; 

b) Names and addresses of the Claimant and the Respondent; 

c) Names of the Arbitrators or the name of the Sole Arbitrator; 

d) Summary of the Request for Arbitration and matters in dispute; summary of 

the Counterclaim and matters in dispute (if any); 

dd) Reasons for making the Arbitral Award unless the parties have agreed that 

no reasons are to be given; e) Determination of the dispute resolution; 

g) Period of time for implementing the Arbitral Award; 

h) Allocation of the costs of arbitration and other relevant expenses; 

i) Signatures of the Arbitrators or the signature of the Sole Arbitrator. 
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2. If an Arbitrator fails to sign the Arbitral Award, the Presiding Arbitrator of the 

Arbitral Tribunal shall record this in the Arbitral Award and state the reasons. In 

such a case, the Arbitral Award shall still be valid. 

3. The Arbitral Award shall be made no later than 30 days from the date on which 

the final hearing finishes. 

4. The Arbitral Tribunal shall send the Arbitral Award to the Centre immediately 

after the date on which it is made. The Centre shall immediately send the original 

or certified copy of the Arbitral Award to the parties. The parties shall have the 

right to request the Centre to provide additional copies of the Arbitral Award and 

shall pay fees as provided by the Centre. 

5. The Arbitral Award shall be final and binding on the parties 

Article 31. Correction and interpretation of the Arbitral Award; making an 

additional Arbitral 

Award  

1. Unless the parties have agreed otherwise on the period of time, within 30 days 

from the date of receipt of the Arbitral Award, a party may request the Arbitral 

Tribunal to correct any spelling, printing, or typographical error, or any error of 

a similar nature; any numerical error caused by a mistake or incorrect 

computation in the Arbitral Award, and shall immediately notify the request to 

the other party. If the Arbitral Tribunal considers the request legitimate and there 

is proof that the request has been notified to the other party, it shall make a 

Decision on correction within 30 days from the date of receipt of the request. 

2. The Arbitral Tribunal may, on its own initiative, within 30 days from the date 

on which the Arbitral Award is made, correct any of the above-mentioned errors 

and make a Decision on correction.  

3. Unless the parties have agreed otherwise on the period of time, within 30 days 

from the date of receipt of the Arbitral Award, a party may request the Arbitral 

Tribunal to interpret the Arbitral Award, and shall immediately notify the request 

to the other party. If the Arbitral Tribunal considers the request legitimate and 
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there is proof that the request has been notified to the other party, it shall make a 

Decision on interpretation within 30 days from the date of receipt of the request. 

4. Unless the parties have agreed otherwise on the period of time, within 30 days 

from the date of receipt of the Arbitral Award, a party may request the Arbitral 

Tribunal to make an additional Arbitral Award with respect to the issues 

presented during the arbitral proceedings but not yet recorded in the Arbitral 

Award, and shall immediately notify the request to the other party. If the Arbitral 

Tribunal considers such request legitimate and there is proof that the request has 

been notified to the other party, it shall make an additional Arbitral Award within 

30 days from the date of receipt of the request. 

5. Where necessary, the Arbitral Tribunal may extend the periods of time for the 

correction or the interpretation of the Arbitral Award or the making of an 

additional Arbitral Award as stipulated in paragraphs 1, 3 and 4 of this Article 

respectively. 

6. The Decision on correction or the Decision on interpretation or the additional 

Arbitral Award shall constitute part of the Arbitral Award. 

7. The correction or the interpretation of the Arbitral Award or the making of an 

additional Arbitral Award shall be subject to Article 29 and paragraphs 2 and 4 of 

Article 30 of these Rules. 

3. Have there been any cases in which deliberations of arbitrators have been 

made public? If so please identify the case(s), briefly state the circumstances and 

indicate whether any sanction was made against a party or arbitrator 

To the extent of the authors’ knowledge, there has not any case in which 

deliberations of arbitrators have been made public during the arbitral 

proceedings.  

There are cases where the awards were disclosed to the media during annulment 

proceedings such as Boith v. Dai Chau or Dialasie v. B.Brour. However, due to the 

public nature of court proceedings, no parties have been sanctioned for their 

disclosure. 
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In Boith v. Dai Chau, the parties have used the media as one of their battlefield, 

giving speech on the arbitration and arbitral awards consecutively at the end of 

2011. Notoriously, Dai Chau even called for the support of Interpol and 

Vietnamese Police to investigate on the evidence submitted by Boith in the arbitral 

proceedings. On the other side, Boith’s lawyer overtly lamented on lack of 

transparency in the documents Dai Chau submitted to the Court and competent 

authorities regarding its financial status. 

Meanwhile, the disclosure of the case Dialasie v. B.Brour may be partly due to 

public interests in the closure of Dialasie, one relatively famous dialasys clynic. 

4.  Please identify if there are any special requirements for an award in your 

jurisdiction. For example, does the original need to be in a particular language or 

is there stamp duty payable on the award?  

Yes. According to article 62 of LCA, ad hoc arbitral award must be registered at 

the court where the arbitral tribunal issued such award for being enforced in 

Vietnam. Registration or non-registration of an arbitral award shall not affect the 

contents and validity of such award. This requirement, however, is not applicable 

for institutional arbitral award. 

The special requirements for an arbitral award are prescribed in Article 61 of the 

LCA as follows. 

Article 61 Contents, form and validity of arbitral award 

1. An arbitral award must be in writing and contain the following main particulars: 

(a) Date and location of issuance of the award; 

(b) Names and addresses of the claimant and of the respondent; 

(c) Full names and addresses of the arbitrator/s; 

(d) Summary of the statement of claim and matters in dispute; 

(dd) Reasons for issuance of the award, unless the parties agree it is unnecessary to specify 

reasons for the award; 

(e) Result of the dispute resolution; 

(g) Time-limit for enforcement of the award; 

(h) Allocation of arbitration fees and other relevant fees; 
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(i) Signatures of the arbitrators. 

2. If an arbitrator does not sign the arbitral award, the chairman of the arbitration tribunal 

must record such fact in the arbitral award and specify the reasons for it. In such a case, 

the arbitral award shall still be effective 

Article 61 LCA is seemingly more detailed than Article 31 of Model Law 

concerning Forms and Contents of the Arbitral Award. However, there is no 

mandatory content or formal requirements in Article 61 could be described as 

more special than comparable provisions in international practice of 

arbitration351. 

5.  Does your jurisdiction recognise the "costs follow the event" principle?  

There is no provision on such matter, and in general there is also no provision on 

how the tribunal should allocate arbitration costs and legal expenses.  

It should be noted that the Tribunal has the wide power to allocate the arbitration 

fees and associated expenses,352 which infers that the Tribunal may allocate all 

fees and expenses on the losing parties if it is appropriate. 

6.  Does your jurisdiction recognise "sealed offers"?  

There is no provision on such matter.  

“Sealed offers” is a practice in common law jurisdictions, and it remains to be seen 

whether Vietnamese tribunal and court may welcome such practice. 

CHAPTER 9: THE AWARD: CHALLENGE AND ENFORCEMENT 

1. Please identify any cases, laws, official interpretations of laws, books, 

articles, published notes, commentaries or other authoritative sources from your 

jurisdiction that you would consider as a necessary inclusion in this Chapter. For 

any identified cases, please provide a short paragraph on the issue(s) relevant to 

this Chapter.  

xxxi) Legislation 

                                                           
351 See Born 2010, p. 2445-2507 

352 Article 30.1.h and Article 32 of the VIAC Rules, Article 61.1.h of the LCA  
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Convention on the Recognition and Enforcement of Foreign Arbitral Awards 

(“New York Convention 1958”), acceded by Vietnam on 12 September 1995. 

The Civil Procedure Code of Vietnam (the “CPC”) (especially Chapter XXIX 

concerning recognition and enforcement of foreign arbitral awards) 

2008 Law on Enforcement of Civil Judgments (“LECJ”) 

The Law on Commercial Arbitration 2010 (“LCA”)  

The Ordinance on Commercial Arbitration 2003 (“OCA”) 

The Resolution 01/2014 of the Supreme People’s Court providing guidance on 

the Law on Commercial Arbitration (“the Resolution” or “Resolution 01/2014”) 

xxxii) Institutional Rules  

xxxiii) Cases 

xxxiv) Books 

Tran Hoang Hai, Do Van Dai, Collection of judgments, decisions of Vietnamese Courts 

on commercial arbitration, Lao Động Publisher, 2010. 

Tran Hoang Hai, Do Van Dai, Vietnamese law on commercial arbitration, National 

Political Publishing House, 2011. 

Nguyen Trung Tin, Commercial Disputes Resolution with foreign elements, Publisher 

of Social Science, 2009. 

Nguyen Trung Tin, Recognition and Execution of arbitration decisions and awards in 

Vietnam, Judiciary Publisher, 2005. 

xxxv) Articles 

Michael Hwang and Shaun Lee, “Survey of South East Asian Nations on the 

Application of the New York Convention”, Journal of International Arbitration, 

(Kluwer Law International 2008 Volume 25 Issue 6) pp. 873 – 892. 

Nguyen Manh Dzung and Le Quang Hung, “Recognition and Enforcement of 

Foreign Arbitral Awards in Vietnam: Review of Recent Decisions of the 

Vietnamese Courts”, IBA Arbitration News (IBA 2014 Volume 19 No 1), pp. 37 – 

40  
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Pham Minh Thang, “Public Policy- the unruly horse needs to be tamed”, paper 

contributed to a Workshop of MUTRAP III on Resolution of International Trade 

and Business Disputes, dated 10 February 2012. 

Do Hai Ha, “Discussion on the concept of “foreign arbitral award” under Civil 

Procedural Code 2004”, Journal of Judicial Studies, series 5 (42) in 2007. 

Richard Garnett and Nguyen Kien Cuong, 

“Enforcement of Arbitration Awards in Vietnam”, 

2(2) Asian International Arbitration Journal p. 137 (2006). 

Tran Quang Chuc, “Recognition and Enforcement of Foreign Arbitral Awards in 

Vietnam, Shortcomings and Suggested Remedies”, 2(6) Journal of International 

Arbitration 487 (2005) 

Do Van Dai, “Setting Aside Arbitral Award in Vietnam”, Conference Paper, VIAC 

Conference on Setting Aside and Refusal of Recognition and Enforcement of 

Arbitral Award in October 2013 

Do Van Dai, “Power of Vietnamese Court over Foreign Arbitration seated in 

Vietnam”, Democracy and Law Journal No 11/2012;  

Nguyen Vu Hoang, “Principles of Arbitration in Commercial Arbitration Law 

2010”, Democracy and Law Journal, 2010 

Vu Thi Huong, “Commentary on Setting Aside Arbitral Award, Refusal of 

Recognition and Enforcement of Arbitral Award under Vietnamese law”, Journal 

of People’s Court No 18/2013 

2. Please indentify and quote any rules of arbitral institutions (referred to 

above in question 2 for Chapter 1) that relate to the subject matter of this 

Chapter.  

The VIAC Rules is silent on the grounds and procedures concerning challenge 

and enforcement of arbitral award. The only provision in VIAC Rules that relates 

to enforcement of arbitral award is Article 30.5 which states “The Arbitral Award 

shall be final and binding on both parties”  
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3. Do the laws in your country provide award setting aside grounds that are 

broader or in addition to the grounds set out in Article 34 of the Model Law?  

The grounds for recourse against arbitral award in Article 68 of the LCA are 

broader than the grounds provided in Article 34 Model Law.  

Overall, the referential value of the Model Law is of major significance to the 

drafting of the LCA, thus it is not surprising that every ground under Article 34 

Model Law may more or less find its corresponding provision in Article 68 LCA. 

In that context, “fundamental principles of Vietnamese Laws”, the spurious 

counterpart of “public policy” under the LCA, with its unrivalled sphere of 

application becomes the main culprit for why Article 68 LCA is actually much 

broader than Article 34 of the Model Law.  

Please find below a point-by-point comparison and commentary on the grounds 

for setting aside arbitral award in Article 34 Model Law and Article 68 LCA: 

(2) An arbitral award may be set aside by 

the court specified in article 6 only if: 

(a) the party making the application 

furnishes proof that: 

2. An arbitral award which falls within 

any one of the following cases shall be 

set aside: 

[3.(a) Any petitioner [relying on the 

grounds] prescribed in sub-clauses (a), 

(b), (c) or (d) of clause 2 of this article 

shall have the burden of proving that 

the arbitration tribunal issued the 

arbitral award in one of such prescribed 

cases] 

 

(i) a party to the arbitration agreement 

referred to in article 7 was under some 

incapacity; or the said agreement is not 

valid under the law to which the parties 

have subjected it or, failing any indication 

thereon, under the law of this State; or 

(a) There was no arbitration agreement 

or the arbitration agreement is invalid; 
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(ii) the party making the application was 

not given proper notice of the 

appointment of an arbitrator or of the 

arbitral proceedings or was otherwise 

unable to present his case; or 

[falls into the scope of Article 68.2(b) (“The 

composition of the arbitration tribunal was 

[or] the arbitration proceedings were 

inconsistent with the agreement of the 

parties or contrary to the provisions of this 

Law”) according to Article 14.2(b) of the 

Supreme People’s Court’s Resolution] 

(iii) the award deals with a dispute not 

contemplated by or not falling within the 

terms of the submission to arbitration, or 

contains decisions on matters beyond the 

scope of the submission to arbitration, 

provided that, if the decisions on matters 

submitted to arbitration can be separated 

from those not so submitted, only that 

part of the award which contains 

decisions on matters not submitted to 

arbitration may be set aside; or 

(c) The dispute was not within the 

jurisdiction of the arbitration tribunal; 

where an award contains an item which 

falls outside the jurisdiction of the 

arbitration tribunal, such item shall be 

set aside; 

 

(iv) the composition of the arbitral 

tribunal or the arbitral procedure was not 

in accordance with the agreement of the 

parties, unless such agreement was in 

conflict with a provision of this Law from 

which the parties cannot derogate, or, 

failing such agreement, was not in 

accordance with this Law; or 

 

(b) The composition of the arbitration 

tribunal was [or] the arbitration 

proceedings were inconsistent with the 

agreement of the parties or contrary to 

the provisions of this Law; 

 

 

 (d) The evidence supplied by the 

parties on which the arbitration 

tribunal relied to issue the award was 

forged; [or] an arbitrator received 
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money, assets or some other material 

benefit from one of the parties in 

dispute which affected the objectivity 

and impartiality of the arbitral award. 

(b) the court finds that: 

 

3.(b) In the case of a petition to set aside 

an arbitral award [relying on the 

grounds] prescribed in sub-clause (dd) 

of clause 2 of this article, the court shall 

have the responsibility to itself collect 

and verify evidence in order to decide 

to set aside or not set aside the arbitral 

award. 

(i) the subject-matter of the dispute is not 

capable of settlement by arbitration under 

the law of this State; or 

 

[falls into the scope of Article 68.2(c) LCA 

(“The dispute was not within the 

jurisdiction of the arbitration tribunal”) – 

According to Article 14.2(c) of the Supreme 

People’s Court’s Resolution] 

(ii) the award is in conflict with the public 

policy of this State. 

(dd) The arbitral award is contrary to 

the fundamental principles of the law 

of Vietnam. 

 

(i) Similarities between the grounds for setting aside arbitral award under Article 34 

Model Law and Article 68 LCA 

A preliminary comparison demonstrates that Article 34 Model Law and Article 

68 LCA shares similar grounds including (i) invalidity of arbitration agreement, 

(ii) ultra vires award, and (iii) irregularity in composition of arbitral tribunal and 

the arbitral proceedings.  

Concerning the invalid service of arbitral notices and violation of due process 

prescribed in Article 34.2(a)(ii) of the Model Law, Article 68 of the LCA does not 

provide explicitly for such grounds. However, according to Article 14.2.b) of the 
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Resolution of the Supreme People’s Court providing guidance on the LCA, 

invalid service of arbitral notices falls into the scope of “irregularity in the arbitral 

proceedings” in Article 68.2(b). Consequently, in this regard the LCA is equally 

broad as the Model Law. 

The Model Law does not have any express ground equivalent to Article 68.2(d) of 

the LCA regarding forged evidence and arbitrator accepting money from one 

party. However, such grounds are not an odd inclusion in the context of 

international practice of arbitration. The closest reference could be the Arbitration 

Law of People Republic of China, which contains similar provisions in its Article 

58.353 Furthermore, the absence of an express provision does not mean that the 

Model Law is silent on this point, as courts in applying Article 34 have interpreted 

corruption of the tribunal as in violation of founding principles of justice and 

fairness,354 while forged evidence is in contrary to the consent of the party355. 

Lastly, while the LCA does not have an explicit provision concerning arbitrability 

of disputes as grounds for setting aside award as in Article 34.2(b)(i) of the Model 

Law, such ground falls within the scope of Article 68.2(c) LCA (“The dispute was 

not within the jurisdiction of the arbitration tribunal”) according to the official 

interpretation in Article 14.2(c) of the Supreme People’s Court’s Resolution. The 

only difference lies in the burden of proof, as contrary to the Model Law, the LCA 

requires the petitioner to furnish proof that the dispute was not arbitrable. 

(ii) “Fundamental principles of Vietnamese laws”: where the LCA is actually broader 

than the Model Law as to grounds for recourse against arbitral awards 

                                                           
353 Article 58, PRC Arbitration Law: 

A party may apply for setting aside an arbitration award to the intermediate people's court in the place where 

the arbitration commission is located if he can produce evidence which proves that the arbitration award 

involves one of the following circumstances: (...) 

(4)The evidence on which the award is based was forged; (...) 

(6)The arbitrators have committed embezzlement, accepted bribes or done malpractices for personal benefits 

or perverted the law in the arbitration of the case 

354 UNCITRAL Digest on Model Law, p. 160 ¶132 

355 UNCITRAL Digest on Model Law, p. 136 ¶9 
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The LCA refers to the term “fundamental principles” instead of “public policy” 

as a ground for setting aside arbitral awards. As there is no clear definition of this 

term, the application of ‘the fundamental principles’ of Vietnamese law was even 

compared to the image of an “untamed horse”, 356 bringing trouble after trouble 

due to its ambiguity. The Institution for Judicial Science - The Supreme People’s 

Court has once suggested that the fundamental principles of Vietnamese law 

should be comparable to the principles in Article 3 of Law on Accession, Conclusion 

and Implementation of Treaties,357 in particular: 

+ Respect for national independence, sovereignty, territorial integrity, 

prohibition of the use of force or threat to use force, non-interference in the 

domestic affairs of each other, equality, mutual benefit and other fundamental 

principles of international law.  

+ Conformity with the provisions of the Constitution of the Socialist 

Republic of Vietnam. 

+ Conformity with national interests, foreign policy of the Socialist Republic 

of Vietnam.  

However, such suggestions have little effects as so far the Court has still 

interpreted the term “fundamental principles of Vietnamese law” rather 

arbitrarily and at times erroneously. It is reported that certain Courts have 

considered contradiction to any provision of Vietnamese law as being “contrary 

to fundamental principles of Vietnamese laws”, for instances inconsistency with 

the requirement of actual and direct damages under the Commercial Law or 

failures to mitigate on the part of the award creditor etc358. In the authors’ opinion, 

such an approach was plain wrong. As broad as it may, the provision of 

“fundamental principles of Vietnamese law” cannot go so far as to allow the 

                                                           
356  Pham Minh Thang, ”Public Policy- the unruly horse needs to be tamed”, paper contributed to a Workshop of 

MUTRAP III on Resolution of International Trade and Business Disputes, dated 10 February 2012  

357 Thematic on judicial science No TPT/K-09-03 enclosed in Appendix X of the Institution for judicial science 

- The Supreme People’s Court 

358 See Toepfer v. Sao Mai  
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handling Court to review the merits of the arbitral award, which is straightly in 

violation of Article 71.4 LCA.  

 As the arbitrariness in interpreting “fundamental principles of Vietnamese laws” 

reached its peak, the Supreme People’s Court recently has set up a double-

barreled test that any Court has to satisfy before setting aside an arbitral award 

based on “fundamental principles of Vietnamese law”.359 

First, the principle that purported to be breached must fall within the newly-

defined scope of ‘fundamental principles’ as “basic principles on conducts, of which 

effects are most overriding in respect of the development and implementation of 

Vietnamese law”360. Two exemplary principles which illustrate the above definition 

are the principle of party autonomy and the impartiality of the arbitrator. 

However, the new definition is still too ambiguous as a number of ‘fundamental 

principles’ equivalent to the illustrious principles can be found in other laws. For 

example, the 2005 Civil Code of Vietnam prescribed certain principles:  

- Respect for the interests of the state, of the public and the legal rights and 

interests of other persons 

- Compliance with the law 

- Respect for good morals and traditions, personal rights, protection of 

ownership rights, equality, and the obligation to bear civil liability for wrongs. 

A similarly far-reaching catalogue of ‘fundamental principles’ can also be seen in 

the 2005 Commercial Law, namely equality before the law and the protection of 

the legitimate rights of consumers.  

Second, instead of merely being “contrary to one or more fundamental principles 

of Vietnamese law”, an arbitral award must also: “violates the interests of the 

government, and the legitimate rights and interests of third party(ies).”. The idea behind 

this double-barreled test, which is to ensure that arbitral award shall no longer be 

set aside wrongfully, is commendable. Nonetheless, the same cannot be said to 

intrinsic meaning of the provision itself. Particularly, how the rights and interests 

                                                           
359 Article 14.2(dd) Resolution 01/2014/NQ-HDTP guiding certain provision on Vietnamese Law 

360 According to Art 14.2.dd the Draft Resolution Version 3 submitted in January 2014 
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of third party can be relevant to “fundamental principles of Vietnamese law”, not 

to mention “public policy”, is doubtful. 

Conclusively, while “fundamental principles of Vietnamese law” is supposed to 

be a comparable replacement of “public policy” in the LCA, the lack of a clear and 

concise definition of the term, along with arbitrary application of such term by 

certain courts have substantially magnified the sphere of “fundamental of 

Vietnamese law” in practice.  

4.  Have courts in your jurisdiction set aside arbitral awards rendered by 

arbitral tribunals seated in foreign jurisdictions, or indicated that they would do 

so should the circumstance arise? If there are relevant cases, please name them 

As the matter of public record, there is no indication of Vietnamese Courts having 

set aside arbitral awards rendered by arbitral tribunals seated in foreign 

jurisdictions. In fact, the authors would refer to our answers in Chapter II where 

we explain that the term “seat of arbitration” is not defined clearly. Under Article 

3.11 and 3.12 of the LCA, any arbitral award rendered under a foreign legal 

framework is a foreign arbitral award, and even if such an award is made within 

the territory of Vietnam, according to Article 5.5(b) of the Resolution 01/2014, 

Vietnamese Court does not have the jurisdiction to set aside such foreign arbitral 

award. According to Article 5.4(c) of the Resolution, arbitral award made in a 

foreign country but resolved domestic arbitration can be set aside by the 

Vietnamese Courts i.e. the provincial Court where he Respondent resides or the 

location of the Respondent’s properties.  

On a side note, considering the wording of Article 5.4(c), the drafters have 

assumed that party who applied to set aside an award is always the respondent. 

It is remained to be seen whether this false assumption may lead to any problem 

in practice. 

5.  Does your jurisdiction allow for rights of appeal from an arbitral award 

to the courts (apart from recourse on procedural grounds such as those listed in 

Section 34(2) of the Model Law)? 
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No, under the LCA the arbitral award is final361 and any recourse against such an 

award must be based on procedural grounds. In addition, there is no legislation 

providing for the courts to have the jurisdiction to consider an appeal against 

arbitral award. Powers of the Court over domestic arbitration activities are 

provided exclusively in Article 7.2 of the LCA, and none of them entitles the Court 

to review the merits of the arbitral award.  

6.  Does your jurisdiction, or any of its institutional rules, allow the parties 

to agree that any award can be appealed to a second arbitral tribunal?  

No, there is no such provision in Vietnamese Law and the finality of the arbitral 

award is a mandatory provision in the LCA. 

The authors noted that in the international practice of arbitration, there were cases 

where the parties concluded an arbitration agreement provided for an appeal and 

review mechanism by national courts. Furthermore, such cases were subject to 

clashing interpretations by different jurisdictions, with the German Courts362 

advocating for party autonomy, while some common law jurisdictions such as 

New Zealand363 and the USA364 uphold the finality of the arbitral award. 

Assuming that such case was brought under the scrutiny of Vietnamese Courts, 

the authors believe that the arbitration agreement providing for appeal and 

review mechanism would be held invalid. First of all, finality of arbitral award is 

one principle for resolving disputes by arbitration; and while party autonomy is 

limited by the laws, it is absolute that the arbitral award is final. Secondly, there 

is no legislation for appeal and review arbitral award, and the Vietnamese Court 

may not cross the line in establishing a new supervisory power for the Court. 

7.  Are the procedures in our country for enforcing a New York Convention 

Award more complex or onerous than those contained in the New York 

Convention?  

                                                           
361 Article 61.5 of the LCA 

362 German Supreme Court, case III ZB 7/06, 25 ASA Bulletin 2007 

363 Gallway Cook Allen v Carr [2013] NZCA 11 

364 Hall Street v Matell [2008] 552 US 576  
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The answer is yes, the procedure in Vietnam for enforcing a New York 

Convention Award has long been criticized as unreasonably complex and 

onerous in comparison with those contained in the New York Convention. 

Concerning this matter, the incongruous part does not reside in the legal 

provisions of CPC itself, but within the practical application of the New York 

Convention and the CPC with (i) heavy burden of proof and (ii) substantial delays 

in legal proceedings are two common problems that award creditors have to face. 

(i) Heavy and Reversal Burden of Proof for the Award Creditor 

Burden of proof is the most onerous issue in the procedure for recognition and 

enforcement of arbitral award in Vietnam. While the shifting of the burden of 

proof to the award debtor under Article V(1) of the New York Convention has 

been widely viewed as an improvement from the prior 1927 Geneva Convention 

on the Execution of Foreign Arbitral Awards,365 the award creditors in Vietnam 

not only have to bear a heavy burden, but also bear such burden in lieu of the 

award debtors regarding grounds for refusal of recognition and enforcement.  

In theory, even though the CPC does not contain an explicit provision allocating 

the burden of proof as Article V(1) of the New York Convention, such silence 

should not be treated as a derivation from the Convention. Under Article 2.3 of 

the CPC, in civil matters with foreign elements the international treaties are 

always prioritized over provisions of domestic law – which affirms that the CPC 

must always be read in line with the New York Convention, including the specific 

issue of burden of proof. Indeed, the People’s Court of Ho Chi Minh City once 

held expressly that “both the New York Convention and the CPC do not impose 

the burden of proof on the award creditor”366. Unfortunately, such finding was 

merely the odd one out.  

                                                           
365 See Official Guide to Article IV New York Convention, ¶1-6, available at: 

http://www.newyorkconvention1958.org/index.php?lvl=cmspage&pageid=11&provision=224#navig_note

art_417_1  

366 Eastland v. Hoang Dung, p.3 

http://www.newyorkconvention1958.org/index.php?lvl=cmspage&pageid=11&provision=224#navig_noteart_417_1
http://www.newyorkconvention1958.org/index.php?lvl=cmspage&pageid=11&provision=224#navig_noteart_417_1
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In practice, Vietnamese award debtors frequently request the court to impose the 

burden of proof on award creditors as part of the application for recognition and 

enforcement. The courts have rarely ruled on this issue and in fact, however, 

judges may be eager to require award creditors to furnish documents to establish 

that their applications have not fallen into one of the exceptions for recognition 

and enforcement in Article 370 the CPC and Article V of the New York 

Convention.367 This approach can lead to a reversal of the burden of proof in 

practice.  

International creditors applying for recognition and enforcement of foreign 

arbitral awards are therefore advised to prepare more documents than strictly 

required by the CPC and the New York Convention. For example, since the 

Vietnamese counterparties are likely to raise issues of (i) service of arbitration 

notices and (ii) capacity of signatories of arbitration agreement, evidence 

justifying authorized signatures and prompt and proper service of arbitration 

notices should be ready. 

(ii) Significant Delays in Legal Proceedings 

In addition to the reversed burden of proof, foreign award creditors may have to 

face unexplained delays in enrolling the petition and during the consideration 

process by competent courts. One recognition and enforcement first-instance 

process may last more than one year, not to mention that the first-instance 

decision is subject to appeal – which may easily add another five or six months to 

the process.  

It goes without saying that justice delayed is justice denied; and the mere sluggish 

process to consider a petition for recognition and enforcement of foreign arbitral 

award may be against the spirit of the New York Convention. As a matter of fact, 

Article IV of the Convention imposes significantly fewer requirements compared 

                                                           
367 See for example, Mechel Metal Supply Ltd. v Thien Phu, Decision No. 211/QD-KCNQDTT-ST dated 01 

August 2005 of People’s Court of Ho Chi Minh City; Decision 08/2013/VKDTM dated 20 May 2013 of the 

People’s Court of Hanoi at Note 6; Decision 01/2013/QDKDTM-ST dated 30 October 2013 of People’s Court 

of Thai Binh Province at Note 4; Decision 1339/2012/QDST-KDTM dated 05 September 2012 of People’s Court 

of Ho Chi Minh City at Note 3 
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to the 1927 Geneva Convention. In this way, the Convention eliminates 

unnecessary formalities and ensures that foreign arbitral awards are recognized 

and enforced as early as possible. Furthermore, Article III of the New Convention 

clearly provides that Contracting State shall not impose substantially more 

onerous conditions for foreign arbitral awards governed by the Convention. 

Given that domestic arbitral award does not have to go through one and a half 

years of the recognition process with such heavy burden of proof, the Vietnamese 

court practice concerning recognition and enforcement of foreign arbitral award 

has caused concerns over a possible inconsistency with the provisions of the New 

York Convention.  

8.  Do the laws in your country provide enforcement refusal grounds that are 

broader or in addition to the grounds set out in Article V of the New York 

Convention?  

The CPC use the term “fundamental principle of Vietnamese law” as so-called 

equivalent term of “public policy”. However, such terms have different scope of 

application than that of the term “public policy”.  

Please be referred to our answer to Question 3 concerning this matter. 

9.  Have courts in your jurisdiction enforced awards that have been set aside 

at the place/seat of the arbitration or indicated that they would do so should the 

circumstance arise? If there are relevant cases, please name them.  

No, under Article 370.1.g of the CPC, one of the grounds for refusal of recognition 

and enforcement of foreign arbitral awards is that the award has already been set 

aside by competent courts. 

Article 370 of the CPC does not have the word “may” as in Article V of the New 

York Convention. Consequently, if the arbitral award falls into one of the 

exceptional circumstances for recognition and enforcement, it is a “must” instead 

of “may” for the Court to refuse of enforcement such an award. Practically 

speaking, given the Courts’ strict interpretation of grounds for refusal of 

recognition and enforcement of arbitral awards, it is also hardly possible that the 
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Court may derive from the provision of Article 370.1.g of the CPC to enforced 

awards that have been set aside. 

10.  Is the notion of public policy widely or narrowly interpreted by courts in 

your country? State reasons for your answer  

The LCA and CPC both refer to the term “fundamental principles” instead of 

“public policy” as a ground for setting aside or refusal of enforcement of arbitral 

awards. As explained in answer to question 3, the scope of the term “fundamental 

principles” of Vietnamese law is much different with “public policy”. 

11.  What are the procedures for enforcing a non-New York Convention award 

in your country?  

The procedures for recognizing a non-New York Convention award in Vietnam 

is also regulated by Chapter XXIX of the CPC, which applies to basically all 

foreign arbitral awards. Indeed, the only provision where the CPC expressly 

differentiates between an award governed by a convention and non-convention 

award is in its Article 365 concerning documents and materials accompanying the 

petition for recognition and enforcement: 

“1. Accompanied with petitions shall be papers and documents prescribed in 

international treaties which Vietnam has signed or acceded to. In cases where 

international treaties do not prescribe them or are not available, the petitions must be 

accompanied by valid copies of the foreign arbitral awards and valid copies of the arbitral 

agreement among the parties on the resolution of their disputes which may arise or have 

arisen through arbitration procedures, provided that the laws of relevant countries 

stipulate that they can be resolved through such procedures. The arbitral agreement may 

be the arbitration terms provided for in the contract, or a separate agreement on 

arbitration, which has been concluded by the concerned parties after the disputes arise.”  

Accordingly, application for recognition and enforcement of foreign arbitral 

award, whether non-New York Convention or not, shall be accompanied by the 

same set of documents: the arbitral award and the arbitration agreement.  

After being recognized by competent Courts, every foreign arbitral award shall 

be enforced similarly as a domestic judgment under the LECJ. 
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12.  What is the procedure for executing (as opposed to enforcing) an award in 

your country?  

The authors understand that the term “executing an award” means “obtaining 

cash or other assets to satisfy the award” according to Paragraph 9.207 of the First 

Edition which states: 

“Obtaining a court order that permits an award creditor to enforce the award is not the 

end of the process. That order must be executed against assets in order to achieve the 

ultimate goal: obtaining cash or other assets to satisfy the award. Most discussions of 

enforcement give scant, if any, attention to execution. Execution must be requested 

against specified assets. Usually, no separate application for execution is required and it 

is dealt with in the enforcement proceedings.”  

Therefore, notwithstanding the difference between “executing” and “enforcing”, 

the authors would hereby present the process to “obtaining case or other assets to 

satisfy the award” as follows. And in the presentation, the author would use the 

word “enforce” as a parlance for “execute” an arbitral award under Vietnamese 

law. 

Enforcement of recognized arbitral award: 

After having been recognized, arbitral awards can then be enforced in the same 

way as a judgment or decision of the Vietnamese Courts, pursuant to the 

procedures set out under Law on Enforcement of Civil Judgments 2008 (“LECJ”).  

Provincial-level State Enforcement Authorities are responsible for the 

enforcement of foreign arbitration decisions. The Courts are required to deliver 

the ruling of recognition and enforcement together with the concerned arbitration 

decision to a competent provincial-level Enforcement Authority within 30 days 

counting from the date of the ruling taking effect.  

The creditor or their lawful representatives can submit a petition for enforcement 

directly or by post to the competent Enforcement Authority and will have to bear 

a fee equal to 3% of the value of assets actually received, but not exceeding 

VN$200,000,000 (US$10,000). The statutes of limitation for requesting 
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enforcement is five (05) years from the effective date of the arbitration decision 

pursuant to Article 30 of the LECJ. 

The debtor has fifteen (15) days to voluntarily execute an arbitral decision. 

Afterward, compulsory measures will be implemented, possibly with costs to the 

creditor, by Enforcement Authority for the purpose of enforcement. Various 

issues often arise (for e.g. lack of cooperation from the debtors, bureaucracy of the 

local police and governmental bodies). It is also necessary to pressure the 

Enforcement Officer to expedite the procedures. 

For a foreign arbitral award, where the debtors do not voluntarily execute, 

enforcement will be carried out, pursuant to Article 71 of the LECJ, in the 

following ways: 

- Deduction from account, retrieval and disposal of the money or valuable 

papers of the debtors; 

- Deduction from the income of the debtors; 

- Attachment and disposal of the debtors’ assets, including those held by 

third parties; 

- Utilisation of the debtors’ assets; 

- Compulsory transfer of assets, property rights, papers; and 

- Compulsory performance or non-performance by the debtors of certain 

tasks. 

To facilitate a smooth enforcement procedure, the creditor can also consider 

applying for a number of provisional measures, as set out under Article 66 of the 

LECJ, namely: 

- Freeze of the debtors’ bank account; 

- Temporary seizure of the debtors’ properties or legal papers; and/or  

- Suspension of registration, transfer and change of property status. 

It should be noted that court fees are of a higher order of payment and as such 

will be settled earlier when enforcing a judgment or decision pursuant to Article 

47.1.c of the LECJ. 



www.dzungsrt.com 

330 

Back to main menu 

CHAPTER 10: INVESTMENT TREATY ARBITRATION 

1. Please identify any cases, laws, official interpretations of laws, books, 

articles, published notes, commentaries or other authoritative sources from your 

jurisdiction that you would consider as a necessary inclusion in this Chapter. For 

any identified cases, please provide a short paragraph on the issue(s) relevant to 

this Chapter  

1.1. Legislations 

 The Law on Investment No. 59-2005-QH11, in force as from 1 July 2006;  

 The Law on Commercial Arbitration 2010 of Vietnam, No.54/2010/QH12, 

in force as from 01 January 2011 (hereinafter the “LCA”) 

 The Civil Procedure Code 2004 of Vietnam, amended in 2011 (hereinafter 

the “CPC”) 

1.2. Official Interpretations of laws/ By-law: 

 Decision 04/2014/QD-TTg of the Prime Minister dated 14 January 2014 on 

promulgation of regulation on coordination in resolution of international 

investment disputes. 

 Resolution of the Council of Judges of the Supreme People’s Court 

providing guidance on the Law on Commercial Arbitration  

1.3. Laws 

(i) Trinh Vinh Binh v. Vietnam [2007] UNCITRAL proceeding administered by 

the Stockholm Arbitration Institute368 

[Please see a brief of this case in Part 2.1 Answer to Question 2] 

(ii) Michael Mackenzie v. Vietnam [2014] UNCITRAL proceeding administered 

by the Permanent Court of Arbitration369 

[Please see a brief of this case in Part 2.2 Answer to Question 2] 

(iii) Dialasie SAS v. Vietnam [pending] UNCITRAL proceeding administered by 

the Permanent Court of Arbitration 

                                                           
368 http://www.italaw.com/cases/documents/156  

369 http://www.italaw.com/cases/documents/2371  

http://www.italaw.com/cases/documents/156
http://www.italaw.com/cases/documents/2371
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[Please see a brief of this case in Part 2.3 Answer to Question 2] 

(iv) RECOFI v Vietnam [pending] UNCITRAL proceeding370 

[Please see a brief of this case in Part 2.4 Answer to Question 2] 

1.4. Books 

Nguyen Vu Hoang, Economics and law on international investment and some 

recommendations for Vietnam’s accession to the WTO, published in Youth Publishing 

House, 2007. 

1.5. Articles/Published notes/Commentaries 

 Recommendations on TPP Negotiating Options for Investment Chapter 

and the Dispute Resolution Mechanism for Investment Disputes” of WTO Center, 

Vietnam Chamber of Commerce and Industry (2012)  

 Wei Shen, “Is This a Great Leap Forward? A Comparative Review of the 

Investor-State Arbitration Clause in the ASEAN-China Investment Treaty: From 

BIT Jurisprudential and Practical Perspectives” in Michael Moser and Dominique 

Hascher (eds), Journal of International Arbitration, (Kluwer Law International 2010 

Volume 27 Issue 4) pp. 379 – 419 

 John Savage, “Investment Treaty Arbitration and Asia: Survey and 

Comment”, Asian International Arbitration Journal, (Kluwer Law International 2005 

Volume 1 Issue 1) pp. 3  

 Nguyen Minh Hang: “International Investment Dispute Resolution under 

ICSID and some recommendations to Vietnam”, Ministerial Project, 2012 

 Trinh Hai Yen, “Some arbitration disputes between foreign investors and 

Government – the case of ASEAN. Special Issue. International Trade Law Dispute 

Resolution. Journal of Jurisprudence. 2012 

2. Please list any known investment arbitrations that involve your state as 

the respondent or where the claimant is from your jurisdiction. Please include 

both concluded and pending arbitrations.  

                                                           
370 http://www.italaw.com/cases/documents/2405  

http://www.italaw.com/cases/documents/2405
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To date, Vietnam is reported to be the Respondent in four international 

investment arbitrations: Trinh Vinh Binh v. Vietnam; Michael Mackenzie v. Vietnam, 

Dialasie SAS v. Vietnam and RECOFI v. Vietnam. 

2.1.  Trinh Vinh Binh v Vietnam 

The first investment arbitration that involved Vietnam as respondent was the case 

Trinh Vinh Binh (Binh Chau Joint Stock Company) v. Vietnam initiated in 2004 under 

the Netherlands – Vietnam BIT and settled on confidential terms on the eve of the 

hearing in 2007. The case concerned claims arising out of unlawful confiscation of 

real estate and other assets without compensation as well as criminal conviction 

of Mr. Trinh, raising the interesting issue of moral damages in international 

investment arbitration. 

 

Mr Trinh held various real-property investments in Vietnam, including a food-

processing operation, a garment factory and various tourism assets. In initiating 

the arbitration, Mr Trinh claimed that he was the victim of illegal detention, 

torture and abuse by state officials. His assets, reported to be valued at more than 

US $100 million, was purportedly seized by the government after Mr Trinh had 

been convicted of several criminal charges including inter alia bribery and 

violation of land administration rules. 

The case was heard by a tribunal consisting of C. Mark Baker, Brigitte Stern, and 

Kaj Hober. The case has been conducted in privacy as other UNCITRAL 

arbitrations, and information of the case has remained confidential until now. 

2.2.  Michael Mackenzie (South Fork) v. Vietnam 

The Michael Mackenzie case is the first “win” of Vietnam regarding investor – state 

disputes, and has been portrayed by domestic media as one landmark 

achievement of Vietnamese government in handling investment arbitration – the 

field which Vietnam barely has any experience on other than the Trinh Vinh Binh 

case. 



www.dzungsrt.com 

333 

Back to main menu 

According to the official Press Release of the Ministry of Justice of Vietnam371, on 

18 November 2010, the Claimant Michael L. Mackenzie initiated arbitration 

against Vietnam under the US - Vietnam BTA on the ground that Vietnamese 

authorities failed to protect his investments in a resort development project in 

Vietnam. Particularly, Mr Mackenzie alleged that the competent authorities of 

Binh Thuan province, without informing Mr Mackenzie, had unduly permitted 

another entity to use the coastal lands, which had been allocated for his resort 

project under his Investment Certificate. Therefore, Mr Mackenzie claimed the 

Vietnamese authorities for unlawful expropriation of his investment, along with 

violation of Fair and Equitable Treatment provision and Transparency provision. 

Vietnam, as the Respondent, challenged the jurisdiction of the Tribunal and 

contested on the merits of Mr Mackenzie’s allegations. 

The PCA Arbitral Tribunal in December 2013 has upheld Vietnam’s jurisdictional 

objections that: (i) Mr Mackenzie had not made a protected “investment” under 

the BTA as he failed to demonstrate his ownership and control of the entity; and 

(ii) Mr Mackenzie failed to initiate the investor – state arbitration in good faith. 

Mr Mackenzie accordingly is liable to compensate for the arbitration costs and the 

legal fees incurred by Vietnam in pursuing the arbitration.  

This UNCITRAL arbitration was administered by the Permanent Court of 

Arbitration and had a week-long hearing held at the Hong Kong International 

Arbitration Centre. The Tribunal was consisted of Neil Kaplan QC as Chairman 

of the Tribunal, Mr John Gotanda as Arbitrator appointed by the Claimant and 

Mr Campbell McLachlan QC as Arbitrator appointed by Vietnam.372 

2.3.  Dialasie SAS v Vietnam 

In the pending Dialasie case, the company Dialasie SAS initiated arbitration against 

Vietnam under the France-Vietnam BIT in 2011 to claim compensation for its 

health-services investment. Dialasie had a contract with Vietnam’s social security 

                                                           
371 Press Release on the Mackenzie case of the Ministry of Justice of Vietnam, dated 04 March 2014 

372 The information is available at:  

http://globalarbitrationreview.com/news/article/32244/vietnam-defeats-treaty-claim-tourist-resort 

http://globalarbitrationreview.com/news/article/32244/vietnam-defeats-treaty-claim-tourist-resort
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agency to operate a private dialysis clinic in Ho Chi Minh City but it was closed 

in 2006 amidst a series of disputes with local health-care authorities.373 

The Dialasie case is administered by the PCA under UNCITRAL Rules, with the 

Tribunal consisting of by Kaj Hober as Chairman, Jean-Michel Jacquet as 

arbitrator appointed by the Claimant and Michael J Moser as arbitrator appointed 

by Vietnam.374 Little information concerning the development of this case or the 

position of the parties is available whether in domestic or international sources; 

and the latest update only reveal that the hearings are expected to be held later 

this year.375  

2.4.  RECOFI v. Vietnam 

The case RECOFI v. Vietnam is another arbitration initiated under the France – 

Vietnam BIT and conducted under the UNCITRAL Rules.  

 

The Claimant, RECOFI, submitted its Notice of Arbitration on July 2013 and 

according to available information, the Tribunal has not been constituted with the 

Claimant and Respondent appointees are Mr Stanimir Alexandrov and Mr John 

Christopher Thomas respectively.  

While domestic competent authorities mentioned nothing but the name of the 

case, international sources are only able to provide a very brief content of the 

dispute as well as the development of the current proceedings.376 

3. What is the official attitude of your country to arbitration provisions in 

investment treaties? (e.g. Does it advocate the restriction of such provisions in 

future investment treaties? Or does the investment treaty practice of your 

                                                           
373 Investment Arbitration Reporter, Luke Eric Peterson 

374 The information is available at Global Arbitration Review:  

http://globalarbitrationreview.com/news/article/32244/vietnam-defeats-treaty-claim-tourist-resort 

375 Id.  

376 Luke Eric Peterson, “As Vietnam Explores Collection Of Costs Award Against Unsuccessful Investor, 

Another Claimant Sticks Its Head Above The Parapet”, Investment Arbitration Reporter, February 2014 

 

http://globalarbitrationreview.com/news/article/32244/vietnam-defeats-treaty-claim-tourist-resort
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country show that the scope of these provisions to which your country agrees is 

becoming less restrictive?)  

It would be unfair to describe the official attitude of Vietnamese government to 

arbitration provisions in investment treaties as “restrictive”. Indeed, the Ministry 

of Justice of Vietnam has declared that “Vietnam is willing to participate in 

dealing with legal issues and in international disputes resolution to protect its 

national legitimate rights”377, and has already walked the talk by promulgating a 

co-operational regulation to deal with investment claims on 14th January 2014.378 

Besides, Vietnam is reported as being party to 50 Bilateral Investment Treaties 

(“BITs”) and 8 regional and bilateral Free Trade Agreements (“FTA”) where 

almost all of them leave an option for resolving investor/state disputes by 

arbitration; the same applies to the landmark Bilateral Trade Agreement (BTA) 

with the United States signed in 2001. Vietnam became a member of the WTO in 

2005 and is actively negotiating 7 FTAs, notably the RCEP (ASEAN +6), the 

Vietnam/EU, and the Trans-Pacific Protocol (“TPP”). Notably, in 2003, Vietnam 

has already made preparations to accede to the ICSID Convention379, though the 

process has somehow stagnated and currently there is no indication that Vietnam 

shall sign and ratify the Convention in the near future. 

However, it would also be too hasty to categorize Vietnam as “less restrictive” 

towards arbitration provisions in investment treaties. Evidently, according to the 

Recommendation of the WTO Center of Vietnam Chamber of Commerce and 

Industry concerning the leaked Investment Chapter of the TPP, Vietnamese 

government is highly recommended to take a restrictive approach towards 

arbitration provisions in the Investment Chapter. Among other suggestions, the 

Recommendation rooted for a much stricter condition to initiate arbitration i.e. 

requiring both the consents of the investors and the state; and a lengthier 

                                                           
377 Press Release on the Mackenzie case of the Ministry of Justice of Vietnam, dated 04 March 2014 

378 Decision 04/2014/QD-TTg of the Prime Minister dated 14 January 2014 

379 See Correspondence 4653/VPCP-QHQT of the Government Office to the Ministries of Planning and 

Investment, Foreign Affairs and Justice; and the Supreme People’s Court concerning Vietnam’s accession to 

the ICSID Convention 
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negotiation and consultation process as preconditions to arbitration. 

Furthermore, via the Recommendation, the VCCI also raises its voice for a narrow 

scope of qualified “investment” and arbitrable issues in order to protect the 

interests of Vietnam and to prevent arbitrary initiation of arbitration.380  

Therefore, it is now only appropriate to wait for the result of the negotiating FTAs 

and TPP to figure out the official attitude of Vietnamese governments towards 

arbitration provisions in investment treaties after the three cases initiated against 

Vietnam in the last four years.  

4.  Have there been any attempts to challenge / set aside an investment 

arbitration award in the courts of your country?  

There has been neither any attempt to challenge an investment arbitration award 

in Vietnamese Courts nor any investment arbitration with Vietnam as seat of 

arbitration.  

Please also be referred to answers to Chapter 2: Role of Seat to find that 

Vietnamese Courts shall exercise their jurisdiction to set aside an arbitration 

award only if such an award is not issued by “foreign arbitrators” or not resulted 

from arbitral proceedings initiated under foreign law. 

  

5. Have there been any instances in your country in which attempts to 

enforce ICSID or other investment awards have been made in your courts? If so, 

please name the case(s).  

No, there has not been any attempt to enforce investment awards in Vietnam.  

Vietnam has neither signed nor ratified the ICSID, and any attempt to enforce 

investments awards should rely on the New York Convention as the legal basis. 

However, there has been no application for recognition and enforcement as such. 

                                                           
380 “Recommendations on TPP Negotiating Options for Investment Chapter and the Dispute Resolution 

Mechanism for Investment Disputes” of WTO Center, Vietnam Chamber of Commerce and Industry (2012), 

available at: 

http://www.trungtamwto.vn/sites/default/files/tpp/attachments/inta-2012-3-tpp_5_-

_investment_chapter.pdf  

http://www.trungtamwto.vn/sites/default/files/tpp/attachments/inta-2012-3-tpp_5_-_investment_chapter.pdf
http://www.trungtamwto.vn/sites/default/files/tpp/attachments/inta-2012-3-tpp_5_-_investment_chapter.pdf
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To date, there are only two arbitral awards resolving disputes where Vietnam is 

a respondent, namely: the Award rendered on March 2007 upholding the 

confidential settlement of parties in Trinh Vinh Binh case, and the Award rendered 

on December 2013 resolving the Michael Mackenzie case. The former case has 

remained absolutely confidential since then, while the latter case saw Vietnam as 

the award creditor.  

6. What are the best sources (e.g., departments of ministries, websites) to find 

accurate official information about the status of investment treaties to which 

your State is a party (e.g., whether simply signed or entered into force)?  

Two most accurate and updated sources to check the status of investment treaties 

to which Vietnam is a party are the Department of International Law of the 

Ministry of Justice, and Department of International Treaties of Ministry of 

Foreign Affairs. However, such sources may not be easily accessed and not much 

information is available in English.  

One reliable source for bilateral investment treaties could be the database of 

UNCTAD, the list of investment treaties to which Vietnam is a party can be found 

here: http://unctad.org/Sections/dite_pcbb/docs/bits_vietnam.pdf, while the 

text of such treaties can be downloaded here: 

http://unctad.org/SearchCenter/Pages/Results.aspx?k=vietnam  

The recommended source for multilateral investment treaties is the database of 

the WTO Center of Vietnam, which can be found at 

http://www.trungtamwto.vn/ for information in Vietnamese, and at 

http://wtocenter.vn/ for information in English. 

 

VIETNAM ARB CASES SUMMARY 

1. Hong Phat v. China Policy Limited [2013] People’s Court of Ho Chi Minh 

City 

The case China Policy v. Hong Phat & Six individual guarantors revolved around the 

issues of objective and subjective arbitrability under the OCA 2003. Hong Phat, 

http://unctad.org/Sections/dite_pcbb/docs/bits_vietnam.pdf
http://unctad.org/SearchCenter/Pages/Results.aspx?k=vietnam
http://www.trungtamwto.vn/
http://wtocenter.vn/
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being the respondent and the losing party in the arbitration, applied for setting 

aside of the arbitral award based on three grounds: (i) the dispute, which had 

arisen out of a Head Agreement to set up a Joint Venture Company, was not a 

commercial one, (ii) the tribunal lacks jurisdiction due to invalidity of the main 

contract, and (iii) the award in dealing with matters related to land using rights 

was contrary to fundamental principles of Vietnamese laws. In dismissing the 

application, the Court notably applied a broad definition of commercial activities 

to reject Hong Phat’s first submission. Remarkably, despite applying such broad 

definition, the Court still upheld the finding of the Tribunal that the six guarantors 

were not business individuals and thus could not be subjects to the arbitration 

agreement. 

2. Nguyen Thi Thanh Nhan v. Hong Loan JSC and Founding Shareholders 

[2013] Decision 01/2013/QD-HPQTT of People’s Court of Can Tho Province 

Mrs Nguyen Thi Thanh Nhan, one of five founding shareholders of Hong Loan 

JSC, initiated arbitration against Hong Loan JSC and other four shareholders to 

withdraw her shares from the company after certain conflicts in the governance 

of the company. In the company charter and a Minutes of Agreement there were 

arbitration clauses. After the issuance of an arbitral award in favor of Mrs Nguyen 

Thi Thanh Nhan, Hong Loan and the Founding Shareholders applied to set aside 

the award on numerous grounds, some of which was upheld by the Court as 

follows. 

 The dispute concerning the withdrawal of shares can be considered as 

“commercial” dispute and therefore arbitrable under the LCA; however  

 The arbitration agreement was concluded in December 2010, while in its 

jurisdiction award the Tribunal applied the LCA, which came into force as from 

01 January 2011, to consider the arbitration agreement thereby violating Article 

81 of the LCA; 

 The arbitration agreement provided for VIAC as the arbitration institution, 

while Mrs Nguyen Thi Thanh Nhan initiated the arbitration before Can Tho 
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Commercial Arbitration Centre. The enrolment of Mrs Nhan’s request for 

arbitration was therefore invalid; 

 The arbitral tribunal acted beyond its jurisdiction in obliging the 

Respondents to open a General Shareholders Meeting. 

3. Thuy Loc v. Shiseido [2013] Decision 526/2013/KDTM-QĐ of People’s 

Court of Ho Chi Minh City 

This is one typical case where the award debtor claimed that its signatory lacked 

capacity to sign the contract and the arbitration agreement therein due to 

restrictions provided in internal charter/resolution of the company. Here, Thuy 

Loc reused such line of reasoning for setting aside the arbitral award only to be 

dismissed straight away by the Court as “internal regulations are not binding on 

third pary”. 

4. Wisdom Lines v. Hao Hung [2012] People’s Court of Ho Chi Minh City 

Hao Hung, the respondent in an ex parte maritime arbitration, request for refusal 

of recognition and enforcement of the arbitral award based on purported invalid 

service of arbitral notices by the ad hoc tribunal. The Court in accepting Hao 

Hung’s request found that the arbitral notices were all served to Ms Kieu Tram, a 

staff of Hao Hung. Since Ms Kieu Tram lacked the authority to represent Hao 

Hung, the service of arbitral notices was not invalid and the petition for 

recognition and enforcement of Wisdom Lines were dismissed.  

5. Phuong Nam Company v. Doanh Ngan Company [2012] 

1536/2012/QĐKDTM-ST People’s Court of Ho Chi Minh City 

In this case, the arbitral award resolving the dispute Phuong Nam and Doanh 

Ngan was set aside on the grounds of Articles 68.1.a LCA – non-existence of 

arbitration agreement and 68.1.c LCA – the Tribunal lack of jurisdiction over the 

dispute. The dispute arose out of a Construction Subcontract, and during the 

performance of the Contract there were certain unexpected work that Phuong 

Nam undertook for Doanh Ngan. However, the Minutes of Handover of such 

work was not signed by legal representative of Phuong Nam; and the Court found 
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that the scope of the arbitration agreement in the Subcontract did not cover the 

work performed under the Minutes of Handover. The Tribunal, consequently, did 

not have jurisdiction to order Doanh Ngan to compensate Phuong Nam for such 

work.  

6. National Rubber v. Hanoi Company [2012] Decision 1598/2012/KDTM-QĐ 

of People’s Court of Hanoi 

The main issue of this case was non-existence of arbitration agreement as contract 

was concluded via an intermediary - Thien Nga Company. During the conclusion 

of the Contract, Thien Nga inserted the scanned signature of Mr Vui, legal 

representative of Hanoi Company, into the Contract. Despite such fact, Hanoi 

Company still completed the purchase of rubber from National Rubber. 

However, after disputes arose and National Rubber won the arbitration against 

Hanoi Company, Hanoi Company applied to set aside the award based on alleged 

non-existent arbitration agreement. The Court accepted the application, finding 

that Hanoi Company completed the purchase on the basis of an L/C, not on 

contractual basis thus there was no admission of the intention to arbitrate by 

Hanoi Company. 

7. Toepfer v. Sao Mai [2011] Appellate Court – Supreme People’s Court in 

Hanoi 

The Appellate Court – Supreme People’s Court in Hanoi upheld the first instance 

decision and turned down the petition for recognition and enforcement of a 

GAFTA arbitral award set forth by Toepfer as the award was considered as 

contrary to the fundamental principles of Vietnamese laws. The Court reasoned 

that, the damages awarded to Toepfer were not actual and direct. The Court also 

found that Sao Mai should not be held liable for damages as its failure to open 

L/C had been due to force majeure. The GAFTA Award, therefore, was contrary to 

the principles concerning damages under Vietnamese commercial law. 

8. Tan Hoa v. Valency Trading [2011] Decision 1190/2011/KDTM-QD of 

People’s Court of Ho Chi Minh City 
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Valency Trading in applying to set aside the arbitral award claiming that its own 

signatory is not its legal and authorized representative, consequently lacked the 

capacity to sign. The People’s Court of Ho Chi Minh City denied that contention 

by holding that as long as the actual legal representative of Valency had been 

aware of the Contract but did not raised any objection, the the arbitration 

agreement therein would be valid and binding. Notably, the Court applied 

flexibly the Resolution 04/2003 of the Council of Judges, which govern only 

business contract, to determine the validity of the arbitration agreement. In 2014, 

the Council of Judges official confirmed that such principle is applicable to 

arbitration agreement in its newly-promulgated Resolution 01/2014. 

9. Hoa Sen v. Stemcor [2011] Appellate Court – Supreme People’s Court in Ho 

Chi Minh City 

Hoa Sen applied to set aside a VIAC Arbitral Award resolving its dispute against 

Stem Cor based on alleged bias of the Tribunal. In justifying the lack of 

impartiality of the Tribunal, Hoa Sen explained that the Tribunal had ignored one 

of its submissions. Both the first instance Court and the Appellate Court in Ho 

Chi Minh City accepted such reasoning of Hoa Sen and set aside the Award. 

10. Titan v. Good Food [2009] Decision 866/2009/KDTM-QDST of People’s 

Court of Ho Chi Minh City 

In the case Titan v. Good Food, Titan as the losing party in the arbitration applied 

to set aside the arbitral award by protesting inter alia the validity of the contract 

and the arbitration agreement therein. In particular, Ms Lam, the signatory on the 

side of Titan, was barred from signing contracts with value over VND 500.000.000 

under the company charter and consequently lack the capacity to sign the 

contract. The Court dismissed such contention based on the principle of 

separability of the arbitration agreement. Furthermore, in any event, the allged 

ultra vires act of Ms Lam was binding on Titan given that Titan had known such 

action but still performed the contract without any objection. 

11. Dong Phuong LLC, Mr Toan and Mrs Lang v. Chung Eo Ram [2009] 

Decision 181/2009/KDTM-QDST of People’s Court of Ho Chi Minh City 
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The dispute arose out of an Agreement between Chung Eo Ram and Dong 

Phuong and was brought to the VIAC for final resolution by arbitration. During 

the proceedings, the Tribunal identified that the Claimant was actually Mr Toan 

and Mrs Lang, not Dong Phuong LLC and Dong Phuong LLC was only 

authorized to submit the Request for Arbitration.  

Chung Eo Ram later applied to the People’s Court of Ho Chi Minh City set aside 

the arbitral award due to invalid authorization and wrongful identification of 

parties to the arbitration of the Tribunal. The Court, however, dismissed such 

application as the Court was not entitled to review the merits of the dispute. 

12. Kuo Chi Sheng v. Truong Sanh [2009] Decision 1475/2009/KDTM-QĐ of 

People’s Court of Ho Chi Minh City 

This infamous case highlighted the heavy involvement of Courts in arbitration 

and the inconsistency of OCA 2003 and the Resolution 05/2003 of the Supreme 

Court guiding the implementation of the OCA 2003. After failure to perform a 

contract containing an arbitration agreement, Truong Sanh brought the dispute 

to the People’s Court of Binh Duong Province, while Kuo Chi Sheng later 

commenced arbitration for the same dispute. The Binh Duong Court seized 

jurisdiction over the dispute by holding that according to Resolution 05/2003, 

Kuo Chi Sheng failed to object the Courts’ jurisdiction and apply for reference to 

arbitration after 07 days upon receiving Truong Sanh’s petition. Meanwhile, the 

VIAC Tribunal also decided that the dispute was within their jurisdiction as the 

OCA provided that any dispute with an arbitration agreement must be referred 

to arbitration. Finally in 2009, the People’s Court of Ho Chi Minh city upheld the 

Jurisdictional Decision of the VIAC Tribunal, implying that the Binh Duong court 

had wrongfully enrolled the dispute. 

13. Novo Commodities Ltd v. Filipino Mertals Corp (FMC) [2009] Decision 

07/2009/QD-GQYC of People’s Court of Hanoi 

Novo applied for the Court to declare null and void the arbitration agreement in 

its Contract with Filipino which states “Any dispute related to this Contract or the 

performance of this Contract shall be negotiated in good faith and arbitration between the 
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Parties. When negotiation is not successful, the dispute shall be resolved by arbitration 

next to Vietnam Chamber of Commerce (...)”. The Court accepted Novo’s 

application, finding that the arbitration agreement fell within the situation when 

the name of institution was not clearly identified under Article 10.4 OCA. The 

correct provision, according to the Court, should have been “Any dispute arising 

out of the contract shall be resolved at The Vietnam International Arbitration 

Centre next to the Vietnam Chamber of Commerce and Industry under the 

arbitration rules of the Centre”.  

14. ACL II v. Shanghai Zhong Jing [2009] Decision 2611/2009/QDST-KDTM of 

People’s Court of Ho Chi Minh City 

In 2005, Shanghai Zhong Jing (“SZL”) concluded a sales contract with ACL II and 

Cuong Thinh Phat. Once the dispute occurred, SZL commenced arbitration 

against ACL II. The VIAC Tribunal decided in favor of SZL in a process conducted 

without the participation of Cuong Thinh Phat as third party, which was later 

held by the Court as a violation of the Civil Procedure Code. The Court in setting 

aside the arbitral award also accepting ACL II’s arguments that Mr Thu, its 

signatory, was only Vice Director thus lacked the capacity to sign the contract and 

the arbitration agreement therein. 

15. Evan Ekris v Vinacofexim [2007] People’s Court of Gia Lai Province 

In this case, the Gia Lai court returned the petition of Van Ekris Company to the 

Ministry of Justice for recognition and enforcement the foreign award in the 

dispute between Van Ekris and Vinacofexim. During the settlement procedure, 

the competent court ordered Van Ekris to supplement more information via two 

dispatches sent to Ministry of Justice, but it did not do so. Moreover, Van Ekris& 

Co did not have authorized representative in Vietnam since its formal 

representative - Ms. Tran Thi Thanh Ha removed from her position. As the result, 

in the light of Article 168 (1)(d) and (2); Article 364(1)(a) of Civil Procedure Code, 

the court returned the petition, denied to enrol this case 

16. Eastland Procedure v. Hoang Dung [2007] People’s Court of Ho Chi Minh 

City 
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Eastland applied for recognition and enforcement in Vietnam an arbitral award 

issued by SICOM – the Singapore Commodity Exchange. The recognition 

procedure was conducted with remarkable efficient as the Court only consider 

the certified and notarized copies of the arbitration agreements included in two 

Contracts and the Arbitral Award issued by SICOM Arbitration. The Court even 

emphasized that Eastland, the award creditor, did not have to bear the burden of 

proof. Such decision was uphold by the Appellate Court, and the request for 

cassation of Hoang Dung was also rejected by the Chief Judge of the Supreme 

People’s Court. 

However, according to public report, the Courts’ Decision omitted one 

fundamental challenge of Hoang Dung that the SICOM could not function as an 

arbitration center. Hoang Dung even successfully requested for police 

investigation on many issues in 2010, which meant the enforcement process was 

suspended for unknown period.  

17. Badega v. Soon Chi [2007] People’s Court of Hung Yen Province 

On December, 4th 2006, PT. Badega Agri Abdi Company requested Vietnamese 

Ministry of Justice to recognise and enforce the awards of Bani arbitration, 

Indonesia in Vietnam. During the enrolment procedure, the representative of PT. 

Badega Agri Abdi denied to provide original legal documents required by the 

competent court. Thus, the court does not have enough grounds to determine the 

award creditor, and legal representative of PT. Badega Agri Abdi Company. 

Further, the contract between parties and the dispute settlement procedure were 

inconsistent with Article 370 (1)(a); (c) and (dd) of Civil procedure Code, 

arbitration agreement and Indonesia law. Briefly, on August, 10th 2007, pursuant 

to Article 30 (3), Article 367 and Article 370 (a)(c) and (dd), the Court rejected to 

recognise and enforce the arbitration award.  

18. Summit Prakasa Asia Pte., Ltd v Agrimex Nghe An., JSC [2006] Decision 

04/2006/QĐ of Appellate Court – Supreme People’s Court in Hanoi 

Summit, the losing parties in the VIAC Arbitration, requested the Court to set 

aside the arbitral award based on violation of due process in arbitral proceedings. 
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Summit contended that the Arbitral Tribunal had used Vietnamese in the ex parte 

Hearing, while the arbitration agreement clearly stated that the language of the 

arbitration shall be English. The Appellate Court – Supreme People’s in Hanoi 

found that even though the Tribunal had consulted with the parties in the Hearing 

on the change in the langue of arbitration, Summit did not have the chance to state 

its opinion. Furthermore, the Tribunal had also wrongfully rejected Summit’s 

request for postponement of Hearing. The Court therefore decided to set aside the 

arbitral award. 

After that, Agrimex, the award creditor, re-litigated the dispute in People’s Court 

of Hanoi with the final decision was still in Agrimex’s favor.  

19. Yuann Shing v. Vinh Long Hang [2006] Decision 390/2006/DS-ST of 

People’s Court of Ho Chi Minh City 

In 2001, Yuann Shing and Vinh Long Hang concluded Contract 08/HDKT for 

production of shoes with an arbitration agreement under which any dispute shall 

be settled by arbitration in VIAC. During the performance of Contract, Yuann 

Shing loaned Vinh Long Hang USD 243.000 in order for Vinh Long Hang to pay 

its debt with other entities. In 2004, Yuann Shing filed a petition to the Court due 

to Vinh Long Hang non-payment of the aforesaid amount. Vinh Long Hang 

counterclaimed for breach of Contract 08 by Yuann Shing and alternatively, the 

loan from Yuann Shing was related to the performance of Contract 08 and 

therefore should be decided by VIAC arbitral tribunal. The People’s Court of Ho 

Chi Minh decided the claim in favor of Yuann Shing, and referred the 

Counterclaim of Vinh Long Hang to arbitration as well as holding that The VIAC 

arbitral award would be final and binding.  

20. Dai Phuc v. Salzgitter [2006] Decision 27/2006/QDKDTM-ST of People’s 

Court of Ho Chi Minh City 

Dai Phuc as the default party applied to set aside the VIAC Arbitral Award based 

on purported procedural irregularity. According to Dai Phuc, the translator 

appointed by VIAC for Dai Phuc failed to translate the developments of the 

Hearing properly, which seriously prevented Dai Phuc from presenting its case. 
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In dismissing such application, the Court held that (i) the claim was unfounded 

and (ii) Dai Phuc admitted that the award was not within the grounds for setting 

aside arbitral award under Article 54 OCA which were proven by the Court to be 

exclusive. 

21. B.Brour v Dialasie Hanoi [2006] 03/KTST People’s Court of Hanoi 

The main issue in this case is the interpretation of an arbitration agreement, which 

states “During the performance of the Contract, if there is any conflict, the Parties shall 

discuss to resolve it on the basis of mutual respects for the interests of both Parties. Euro 

cham or The Vietnam International Arbitration Centre shall be the deciding arbitration. 

When [the conflict] cannot be resolved, one party can bring the dispute to Court of Ho Chi 

Minh City or any Vietnamese Court regarding any issue related to Dialasie dialysis 

clinic”. The People’s Court of Hanoi in dismissing Dialasie’s application to set 

aside arbitral award found that both parties by naming the VIAC to resolve any 

conflict had show their intention to arbitrate. Consequently, the VIAC Tribunal 

had jurisdiction over the dispute brought by B.Brour against Dialasie. 

22. TNHH Sao Dai Hung v. Zest Holding & Shipping Ltd. [2005] 06/TTST 

People’s Court of Hanoi 

Sao Dai Hung, the award debtor, applied to set aside the arbitral award by 

claiming that its signatory, Mr Simonov, was discharged by Sao Dai Hung before 

he concluded the contract with Zest Holding, the award creditor. The People’s 

Court of Hanoi dismissed such application on two grounds. First, the Board of 

Directors of Sao Dai Hung issued the resolution to discharge Mr Simonov on 15 

March 2004 with effects on 29 March 2004, while the Contract was concluded on 

24 March 2004 i.e. before the resolution came into force. Second, Sao Dai Hung 

had never objected the jurisdiction of the Tribunal during the arbitration.  

Sao Dai Hung also protested that Mr Simonov was barred from concluding 

contract with value exceeding USD 30.000. In rejecting such arguments, the Court 

relied on the principle of separability of the arbitration agreement in Article 11 of 

the OCA to hold that such restriction did not affect the arbitration clause.  

23. Trang Tien v. Teagu [2004] Decision 01/QĐKT People’s Court of Hanoi 
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Trang Tien applied for setting aside of the Arbitral Award resolving the disputes 

between Trang Tien and its contractual partner, Woolim Corporation based on 

two grounds: (i) Teagu was not validly authorized by Woolim to commence 

arbitration against Trang Tien and (ii) unknown arbitration institution named in 

the arbitration agreement. The Court dismissed the former as it was not one of the 

exclusive grounds for setting aside awards, but accepted the latter under finding 

that the arbitration agreement was null and void under Article 10.4 of the OCA. 

The Court further remarked that the contract was actually concluded between 

Woolim and Hanafood – an entity authorized by Trang Tien. Therefore, Trang 

Tien was wrongfully identified as Respondent by the VIAC, while it should have 

been considered only as a third-party. 

24. Tyco v. Leighton [2003] Appellate Court – Supreme People’s Court in Ho 

Chi Minh City 

The award creditor- TYCO services Singapore Pte. Ltd Co., apply to Vietnamese 

Ministry of Justice requesting Leighton Contractors (VN) Ltd. Co., to carry out the 

award issued by Queensland arbitral tribunal, Australia, on April, 9th 2000. The 

People’ Court of Hochiminh City decided in Decision 82/QDD- XDTT on 

23/5/2002 to recognize and enforce in Vietnam both two decision of Queensland 

arbitral tribunal. However, the appeal court- The People’ High court of Ho Chi 

Minh City in their Decision No. 02/ PTDS, rejected Decision No. 82/ QDD-XDTT 

of the People’ court of Ho Chi Minh City pursuant to two reasons: (i) TYCO 

Company and Leighton Company did not have “commercial relation” because 

construction activities cannot be considered as commercial activities. (ii) The 

recognition and enforcement of Queensland arbitral tribunal’ decisions violates 

Vietnamese law because Tyco contracted with Leighton when it did not have 

permission of the Vietnamese Ministry of Construction. Thus, according to Article 

16 (2) of the ordinance on recognition and enforcement decision of foreign court/ 

arbitral tribunal 1995, the appeal court denied to recognize and enforce such two 

decisions.  
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25. Engro – Novus v Vinatex [1998] Appellate Court – Supreme People’s Court 

in Hanoi 

On the 18 November 1997, People’s Court of Ha Noi issued Decision No 01/ST to 

refuse the recognition of the decision No 241 dated 20 May 1996 issued by 

International Commercial Arbitration Court, Chamber of Commerce and 

Industry of Russian Federation. The ground to refuse the recognition and 

enforcement in Vietnam of the arbitral award was that the person signing 

arbitration agreement was not entitled to sign the agreement. At the hearing, the 

requesting party (The joint- stock company, ENERGO NOVUS) could not prove 

that Mr Nguyen Ba Noi who represented for Vietnamese party was duly 

authorized to sign the contract and the arbitration agreement by the Director of 

CONFECTIMEX Company (VINATEX Company). According to these judgments, 

the arbitration agreements were invalid because of the unauthorized signatories 

but not the invalidity of primary contracts. Moreover, the court determined that 

the arbitral tribunal had violated the rules when settling the dispute but then it 

refused the enforcement on the ground of being contrary with the basic principles 

of the laws of Vietnam. 

26. Machinery Company (Cong ty co khi A) v. Conares Metal [2004] People’s 

Court of Hanoi 

In 2003, Machinery (Cong ty Co Khi A, a Vietnamese Company) and Conares 

Metal (a Liechtenstein Company) agreed to choose ICC Arbitration to settle their 

dispute in Hanoi.2 Accordingly, on October 18, 2004, a French arbitrator was 

appointed by the ICC Arbitration to deal with this dispute and an award was 

made in favour to Conares Metal. Conares Metal therefore applied to Hanoi Court 

for enforcement under the Civil Procedure Code of 2004. In this case, the court 

determined that the sale contract was invalid “therefore the arbitration agreement 

was also invalid under the laws of Vietnam because the signatory was not authorized to 

enter that agreement.”Therefore, it was denied to be recognized and enforced. 
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VIETNAM (ICCA 2015) 

Hew R Dundas381and Dzungsrt& Associates LLC.382  

CHAPTER I. INTRODUCTION 

1. LAW ON ARBITRATION 

a. Legislation 

The primary statutes governing arbitral proceedings as well as the recognition 

and enforcement of arbitral awards in Vietnam are the 2010 Law on Commercial 

Arbitration No. 54/2010/QH12 (the LCA), the 2008 Law on Enforcement of Civil 

Judgments No. 26/2008/QH12 (the LECJ) and the 2004 Civil Procedure Code No. 

24/2004/QH11 (the CPC), which was amended in 2011 by Law No. 

65/2011/QH12 on Amendment of the CPC. However, this amendment to the 

CPC did not affect the provisions in Part VI of the CPC “Procedures for 

Recognition and Enforcement in Vietnam of Civil Judgments or Decisions of 

Foreign Courts and/or Foreign Arbitral Awards”. 

The LCA generally governs arbitration proceedings in Vietnam while the Civil 

Procedure Code reserves a whole chapter to deal with the recognition of foreign 

awards in Vietnam. There are specific procedures for enforcement of arbitral 

awards and these are governed by the LECJ383. Additionally, there are by-laws 

covering the implementation of the said legislation384. 

                                                           
381  Scotland and part resident in Viet Nam; International Arbitrator, Mediator and Expert Determiner; Past 

President Chartered Institute of Arbitrators (2007); legal author and commentator 

www.dundasarbitrator.com 

382  Dzungsrt & Associates LLC is a boutique Shipping and ADR law firm with offices located in both Hanoi 

and Ho Chi Minh City, Vietnam. Further information can be found at www.dzungsrt.com  

383  This was approved by the National Assembly of Vietnam on 14th November 2008 and came into force on 

01st July 2009. 

384  E.g. the Governmental Decree 63/2011/NĐ-CP dated 28th July 2011 on Detailing and Guiding some 

Articles of the LCA; and Resolution 01/2014/NQ-HDTP of the Council of Judges of the Supreme People’s 

Court to provide guidance on certain provisions of the Law on Commercial Arbitration 

http://www.dundasarbitrator.com/
http://www.dzungsrt.com/
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The provisions of the UNCITRAL Model Law were, to some degree, incorporated 

in the LCA. However, by reason of local circumstances, there are certain 

differences, including: 

- The LCA has a wider scope than the Model Law in that it covers the 

competence of national courts over arbitration activities, the organization and 

operation of foreign arbitration institutions in Vietnam and enforcement of 

arbitral awards385 whereas the UNCITRAL Model Law contains no such 

provisions, only those directly related to arbitral proceedings. 

- Commercial activities are defined in Vietnamese Law as all activities for 

profit-making purposes, including not only the sale or purchase of goods and the 

provision of services but also investment activities and commercial promotions, 

a definition intended to correspond to the meaning of commercial activities in 

international practice, thus extending the scope of arbitrability in line with the 

UNCITRAL Model Law386. 

- The LCA includes certain matters which are not addressed by the 

UNCITRAL Model Law, namely the fundamental principles applicable in settling 

disputes387, state administration of arbitration388, absence of parties389 and 

arbitration fees390. 

- Ad-hoc arbitration awards are, under the LCA, required to be registered 

with national courts in order to facilitate local enforceability391. 

- The qualifications for arbitrators are set out in the LCA to ensure that 

disputes be settled by capable arbitrators392.  

                                                           
385  Art.1 LCA 

386  Art.2 LCA and Art.3.1 Commercial Act No. 36/2005-QH11 

387  Art.4 LCA 

388  Art.15 LCA 

389  Art.56 LCA 

390  Art.34 LCA 

391  Art. 62 LCA 

392  Art. 20 LCA; this follows the approach adopted in several other Asian/SE Asian jurisdictions. 
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- Under the LCA, the parties may also request the arbitral tribunal to assist 

them in reaching an amicable resolution of their dispute393. 

- Under the LCA there is no express condition for granting or refusing an 

interim measure (see also section IV. 5). 

- One ground for setting aside awards under the UNCITRAL Model Law is, 

reflecting the New York Convention, public policy394. The equivalent under the 

LCA is the concept of application of ‘fundamental principles of Vietnamese law’, 

a controversial issue among legal practitioners and legislators in Vietnam. It 

should be noted that these fundamental principles of Vietnamese law also form a 

ground for Vietnamese Courts to refuse recognition of foreign arbitral awards395. 

Furthermore, there is no significant distinction between domestic and 

international arbitration in Vietnam, with both being governed by the LCA. 

However, international arbitration is defined as concerning disputes involving a 

foreign element which means a dispute arising in commercial relations, or in some 

other legal relationships, involving a foreign element in accordance with Art.3 

(11) of the LCA. A foreign element is defined under CPC Art.758 as where “at least 

one party is a foreign agency, organization or individual or overseas Vietnamese or civil 

relations between the parties being Vietnamese citizens, organizations but the bases for 

establishing, altering or terminating those relations are foreign laws, arise overseas or 

assets related to such relations are located overseas." 

b. Mandatory provisions 

The parties are free to decide on several aspects of the arbitral proceedings where 

the LCA specifies that “if the parties agree”. Otherwise, the mandatory provisions 

of the LCA must be strictly applied without any modification by the parties; in 

particular concerning: 

- Arbitrability; 

- Principles applicable to dispute resolution by arbitration; 

                                                           
393  Art. 38 LCA 

394  Art V(2)(b). 

395  Art. 68.2 (dd) - LCA 
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- Competence of the national courts over arbitration activities;  

- Competence of the state enforcement agency396; 

- The right of parties to be notified and service of notices; 

- Waiver of the right to object; 

- Formal requirements of arbitration agreements, statements of claim, 

statements of defence, interim reliefs, and petitions for arbitral awards to be set 

aside; 

- Consumer protection issues; 

- Criteria for an arbitration agreement to be declared null and void; 

- Separability;  

- Rights and obligations of arbitrators; 

- Jurisdiction of the tribunal to verify facts, collect evidence and summon 

witnesses; 

- Interim reliefs that can be applied by arbitral tribunals and by the national 

courts and procedures for an arbitral tribunal to order, amend, supplement or 

terminate an interim relief; 

- Principles for the issuance of awards; 

- Contents, form and validity of arbitral awards; 

- Enforcing arbitral awards in accordance with the LECJ; 

- Grounds for setting aside an award; and 

- Right to petition for arbitral award to be set aside 

2. PRACTICE OF ARBITRATION 

According to a comprehensive survey397 conducted in 2007 by the Ministry of 

Justice of Vietnam and the Vietnam Chamber of Commerce and Industry with 

sponsorship from the Business Sector Programme Support of the Government of 

Denmark, arbitration has rarely been used in dispute resolution in Vietnam. 

Indeed, the result of the question regarding to the frequency of the choice of 

                                                           
396 State Enforcement Agencies are administrative authorities belonging to the Ministry of Justice of Vietnam 

which are organized and operated under provisions of the 2008 Law on Enforcement of Civil Judgments 

No. 26/2008/QH12 (the LECJ).  

397  Report On Results Of The Research Into The Use Of Arbitration In Resolution Of Commercial Disputes In Vietnam, 

Annex V 
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means of dispute resolution from 237 individual businessmen and business 

entities show that they prefer negotiation as the best means of resolving disputes. 

In contrast, the two means of dispute resolution which have rarely been selected 

were conciliation and commercial arbitration.  

The Report also includes reasons why arbitration is not popular in Vietnam. The 

three reasons which have been cited most frequently are: (i) the lack of 

enforceability of arbitral awards (ii) lack of confidence in arbitration as a means 

of dispute resolution and (iii) that many business people have no idea of what 

arbitration is. This result demonstrates the low level of trust by business and 

enterprises in Vietnamese arbitration and, in addition, Vietnamese arbitration 

suffers from a lack of arbitrator training and the poor facilities of arbitration 

centers 

However, the present position is that the LCA expands the power of arbitration, 

bringing it quite close to international standards and allowing foreign arbitration 

institutions to operate in Vietnam. Thus, indeed, the current trend of arbitration 

in Vietnam is that, in addition to other forms of Alternative Dispute Resolution 

(ADR), entrepreneurs have become increasingly receptive to arbitration as an 

efficient measure to settle their disputes compared to court litigation. This trend 

was revealed in the table of the number of disputes in VIAC over the 18-year 

period from 1993 to 2012398 
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398  Source: http://eng.viac.vn/statistical/numbers-of-disputes-in-viac-over-17-year-period-from-1993-to-

2013-a274.html  

http://eng.viac.vn/statistical/numbers-of-disputes-in-viac-over-17-year-period-from-1993-to-2013-a274.html
http://eng.viac.vn/statistical/numbers-of-disputes-in-viac-over-17-year-period-from-1993-to-2013-a274.html
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No. of 

cases 32 27 36 30 58 48 63 

 

83 

 

64 

 

99 

 

124 

There are eight (08) arbitration centers in Vietnam. However, the most utilized 

arbitral institution in Vietnam is the Vietnam International Arbitration Centre 

(VIAC), established in 1993 under the auspices of the Vietnam Chamber of 

Commerce and Industry. VIAC has jurisdiction over disputes arising from 

commercial activities among businesses. As an institution administering 

arbitration with 141 reputable arbitrators, including sixteen (16) foreign 

arbitrators399, VIAC is committed to complete impartiality and transparency in all 

that it does for parties.  

Further information about VIAC is available at: 

Vietnam International Arbitration Centre 

 Address: No. 9 Dao Duy Anh street, Hanoi - Vietnam  

 Tel: + (84-4) 3574 2021/ 574 4001 

 Website: http://www.viac.org.vn400 

It should be noted that all arbitration centers were required by the LCA to 

modify their charters and arbitration rules for registration with the Ministry of 

Justice of Vietnam no later than 31st December 2011. Consequently, the current 

version of the VIAC Rules dates from January 1st, 2012 and is published on its 

website in both Vietnamese and English.  

3. BIBLIOGRAPHY 

There is relatively little literature on Vietnamese arbitration but the following will 

assist: 

- Arbitrators handbook, published by VCCI, Hanoi 2010; 

                                                           
399 Source: http://eng.viac.vn/arbitrators-p1.html,  

see also the MOJ’s list of registered arbitrators (available in Vietnamese only): 

http://www.moj.gov.vn/bttp/News/Documents/th%C3%A1ng%208.2013/danh%20sach%20trong%20tai

%20vien.doc 

400  The website has an English-language option 

http://www.viac.org.vn/
http://eng.viac.vn/arbitrators-p1.html
http://www.moj.gov.vn/bttp/News/Documents/th%C3%A1ng%208.2013/danh%20sach%20trong%20tai%20vien.doc
http://www.moj.gov.vn/bttp/News/Documents/th%C3%A1ng%208.2013/danh%20sach%20trong%20tai%20vien.doc
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- Many authors, Q & A about Law on Arbitration, Published by VIAC, 2010; 

- Philip J. Mc Connaughay and Thomas B. Ginsburg, “Chapter 11- 

Arbitration in Vietnam”, in International Commercial Arbitration in Asia, 2nd 

Edition. Juris Publishing, July 2006; 

- Polkinghorne, M., 2002. Vietnam. In: Michael Pryles (ed.), Dispute 

Resolution in Asia, Second Edition, the Hague. Kluwer Law International, pp. 

382- 383; 

- Tran Hoang Hai, Do Van Dai, “Collection of judgments, decisions of 

Vietnamese Courts on commercial arbitration”, Lao Động publisher, 2010; 

- Tran Hoang Hai, Do Van Dai, Vietnamese law on commercial arbitration, 

CTQG publisher, 2011;  

- Tran Minh Ngoc, “Law applicable to an arbitration agreement in international 

commercial arbitration” Journal of Legislation Studies. Vietnam Lawyers 

Association, 2009;  

a. Articles 

- Dang Hoang Oanh, “The Ordinance on commercial law of Vietnam regarding 

form and content of an arbitral award: outstanding issues”. Available at401 

http://thongtinphapluatdansu.wordpress.com/2008/07/14/1396/ 

- Dang Hoang Oanh. “Some defects in the law and practice of recognition and 

enforcement of foreign arbitral awards in Vietnam” published in Ministry of Justice’s 

website402: 

http://moj.gov.vn/ct/tintuc/Lists/Nghin%20cu%20trao%20i/View_Detail.asp

x?ItemID=2260 

- Do Hai Ha, “Discussion on the concept of “foreign arbitral award” under Civil 

Procedural Code 2004”. published in Journal of Judicial Studies, series 5 (42) in 2007;  

- Do Van Dai, Resolving the dispute by arbitration in Vietnam, Journal of 

Jurisprudence, No. 6/2007; 

                                                           
401 Site accessed on 11 January 2015  

402 Site accessed on 11 January 2015  

http://thongtinphapluatdansu.wordpress.com/2008/07/14/1396/
http://moj.gov.vn/ct/tintuc/Lists/Nghin%20cu%20trao%20i/View_Detail.aspx?ItemID=2260
http://moj.gov.vn/ct/tintuc/Lists/Nghin%20cu%20trao%20i/View_Detail.aspx?ItemID=2260
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- Enterprises forum, “8th Draft of Commercial Law: the application scope is not 

persuasive” published by Enterprises’ Forum’s website403: 

http://dddn.com.vn/2834cat103/du-thao-8-luat-thuong-mai-pham-vi-ap-dung- 

chua-thuyet-phuc.htm 

- Ministry of Justice and ed’s “Report On Results Of The Research Into The Use 

Of Arbitration In Resolution Of Commercial Disputes In Vietnam”.  

- Nguyen LAN Nguyen. “New York 1958 Convention And The Recognition And 

Execution Of Foreign Arbitral Award- arbitral Awards In Vietnam” published in 

Journals of Economic—Law, series no. 1 in 2003 available at404 

http://www.vnu.vn/en/contents/index.php?ID=736#bai5 

- Nguyen Trung Tín, Regarding to determining decision of economic, 

Government & Law Journal No. 5/2001, also available at: 

http://thongtinphapluatdansu.wordpress.com/2009/03/22/2500/  

- Nguyen Manh Dzung and Le Quang Hung, “Recognition and Enforcement 

of Foreign Arbitral Awards in Vietnam: Review of Recent Decisions of the Vietnamese 

Courts”, IBA Arbitration News (IBA 2014 Volume 19 No 1), pp. 37 – 40  

- Phan Trong Dat, “Positive Developments in the Law of Arbitration in Vietnam”, 

Asian Dispute Review (October 2014), pp. 186-189, available at: 

http://viac.vn/Uploads/PhanTrongDat-1.pdf  

- Richard Garnett and Nguyen Kien Cuong, 

“Enforcement of Arbitration Awards in Vietnam”, 

2(2) Asian International Arbitration Journal p. 137 (2006) 

- Nguyen Vu Hoang, “Principles of Arbitration in Commercial Arbitration Law 

2010”, Democracy and Law Journal, 2010 

- Hop X Dang, ‘Towards a Stronger Arbitration Regime for Vietnam’, (2007) 3(1) 

Asian International Arbitration Journal 80 

- Tran Minh Ngoc, “Law applicable to an arbitration agreement in international 

commercial arbitration” Journal of Legislation Studies. Vietnam Lawyers 

                                                           
403 Site accessed on 11 January 2015  

404 Site accessed on 11 January 2015  

 

http://dddn.com.vn/2834cat103/du-thao-8-luat-thuong-mai-pham-vi-ap-dung-%20chua-thuyet-phuc.htm
http://dddn.com.vn/2834cat103/du-thao-8-luat-thuong-mai-pham-vi-ap-dung-%20chua-thuyet-phuc.htm
http://www.vnu.vn/en/contents/index.php?ID=736#bai5
http://thongtinphapluatdansu.wordpress.com/2009/03/22/2500/
http://viac.vn/Uploads/PhanTrongDat-1.pdf
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Association, 2009 

- Nguyen Vu Hoang: “Arbitration agreement from comparative perspective – the 

world practice and Vietnam”, Legal Professions Journal 2014. 

- Nguyen Minh Hang: “International Investment Dispute Resolution under 

ICSID and some recommendations to Vietnam”, Ministerial Project, 2012 

b. Journals and Periodicals 

There is no arbitration journal in Viet Nam at present but the following online 

sources provide relevant materials 

- Website of VIAC: www.viac.org.vn [available in English] 

- Website of Vietnamese Ministry of Justice: www.moj.gov.vn [available in 

English} 

- Website of the Supreme People’s Court: 

http://toaan.gov.vn/portal/page/portal/tandtc [available in Vietnamese only 

but Google does a reasonable translation] 

c. Publication of Awards 

No publication of an award is permitted without the consent of the parties 

because arbitrators are under a legal obligation to keep confidential all aspects of 

the dispute they have heard. 

There are three publications on international arbitral awards available in 

Vietnam, namely: 

- “50 selected international arbitral awards", published by VIAC in 2002,  

- "Selected international arbitral decisions" published by the Vietnam Chamber 

of Commerce ("VCCI") and Judicial Publisher with sponsorship from the Business 

Sector Programme Support of the Government of Denmark in 2007;  

- “Selected international arbitral awards” published in 2010 by VCCI and VIAC; 

Some books have been translated from English into Vietnamese for the benefit of 

arbitration scholars and practitioners such as: 

- Alan Redfern/ Martin Hunter/ Nigel Blackaby/ Constantine Partasides, 

Law And Practice Of International Commercial Arbitration, Sweet & Maxwell, 2004; 

http://www.viac.org.vn/
http://www.moj.gov.vn/
http://toaan.gov.vn/portal/page/portal/tandtc
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- Albert Jan van den Berg, New York Convention 1958, Kluwer Law 

International Publisher, 1981; 

- Albert Jan van den Berg, International Arbitration and National Courts: 

The Never Ending Story, ICCA Congress Series, Kluwer Law International 

Publisher, 2001; 

- Allan H. Goodman, Basic Skills For The New Arbitrator, 2nd Edition, 

Solomon publication; 

- Christophe Imhoos, Herman Verbist, Arbitration and alternative dispute 

resolution: how to settle international business disputes, International Trade Centre 

UNCTAD/WTO., 2001; 

CHAPTER II. ARBITRATION AGREEMENT 

1. FORM AND CONTENTS OF THE AGREEMENT 

A SUBMISSION AGREEMENTS AND CONSUMER ARBITRATION 

The LCA makes no distinction between a submission agreement (i.e. an 

agreement to submit existing disputes to arbitration) and a pre-dispute arbitration 

clause. However, any arbitration agreement inserted as a standard condition in a 

contract for the supply of goods or services to a consumer is valid only with the 

consumer’s consent405. 

According to the Law on Protection of Consumer Rights No. 59/2010/QH12, 

“Consumer” means the buyer or user of goods or service for consumption as part 

of the day-to-day activities of a person, a household or an organization406. While 

the point is not definitively established in Vietnamese law, it is the authors’ 

opinion that a pre-dispute arbitration agreement in a consumer contract cannot 

be enforced.  

b. Form and Contents and the Writing Requirement 

An arbitration agreement can be made in the form of (i) an arbitration clause in 

the contract or (ii) a separate agreement to arbitrate407. Furthermore, an arbitration 

                                                           
405 LCA, Art. 17 

406  Art. 3(1) Law on Protection of consumer right No. 59/2010/QH12 

407  LCA, Art. 16, para. 1 

http://www.google.com.vn/search?hl=vi&tbo=p&tbm=bks&q=inauthor:%22Christophe+Imhoos%22
http://www.google.com.vn/search?hl=vi&tbo=p&tbm=bks&q=inauthor:%22Herman+Verbist%22
http://www.google.com.vn/search?hl=vi&tbo=p&tbm=bks&q=inauthor:%22International+Trade+Centre+UNCTAD/WTO.%22
http://www.google.com.vn/search?hl=vi&tbo=p&tbm=bks&q=inauthor:%22International+Trade+Centre+UNCTAD/WTO.%22
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agreement is valid when it is “in writing”408, which is prescribed under the LCA 

as: 

 telegram, fax, telex, email or other form provided by law; 

, the legal validity of an e-contract cannot be disclaimed for the sole reason that it 

is expressed as a data message409. Therefore, an agreement in form of a data 

message means information created, transmitted, received and stored by 

electronic means may considered as in writing pursuant to the Law on E-

Transaction. 

 written communication between the parties;  

 an agreement prepared in writing by a lawyer, notary public or competent 

organisation at the joint request of the parties;  

 reference by the parties during the course of a transaction to a document 

such as a contract, source document, company charter or other similar document 

which contains an arbitration agreement; or  

 an exchange of statements of claim and statement of defence which 

establishes the existence of an agreement proposed by one party and not denied 

by the other party.  

Pursuant to the above provisions, an agreement which has been concluded orally 

or has failed to be recorded shall not be considered as “in writing”. The said lack 

of formal requirements can be cured by the subsequent conduct of parties such as 

signing a new arbitration clause, or expressly or impliedly agreeing to arbitrate 

the dispute. 

In addition, an arbitration agreement may be included in the general terms and 

conditions of contract before the occurrence of the dispute. Unquestionably, 

under LCA, the incorporation of an arbitration clause in another document, 

                                                           
408  Ibid, Art. 16, para.2 

409 Art. 34 of Law on E- Transaction No.51/2005/QH11 
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containing an arbitration agreement, by the parties during the course of a 

transaction, is accepted as a valid arbitration agreement410.  

c. Model arbitration clause  

VIAC (see www.viac.org.vn) recommends that all parties wishing to make 

reference to VIAC arbitration in their contracts use the following model clause: 

“Any dispute arising out of or in relation with this contract shall be resolved by arbitration 

at the Vietnam International Arbitration Centre (VIAC) in accordance with its Rules of 

Arbitration”. 

or 

“Any dispute arising out of or in relation with this contract shall be resolved by arbitration 

at the Vietnam International Arbitration Centre at the Vietnam Chamber of Commerce 

and Industry (VIAC) in accordance with its Rules of Arbitration”. 

Parties may wish to consider adding: 

(a) the number of arbitrators shall be [one or three]. 

(b) the place of arbitration shall be [city and/or country]. 

(c) the governing law of the contract [is/shall be] the substantive law of [ ].* 

(d) the language to be used in the arbitral proceedings shall be [ ].** 

2. PARTIES TO THE AGREEMENT 

a. Restrictions on Who May Resort to Arbitration 

No person lacking authority as stipulated by law or lacking civil legal capacity a 

stipulated by the CPC can resort to arbitration411.  

b. Bankruptcy of One of the Parties 

In case of the bankruptcy of one party, the arbitration agreement shall remain effective 

against any organization which succeeds to the rights and obligations of such former 

organization, unless otherwise agreed by the parties412. 

c. State or State Agencies 

                                                           
410  Ibid, Art. 16, para.2, item (d): reference by the parties during the course of a transaction to a document such as a 

contract, source document, company charter or other similar documents which contain an arbitration agreement. 

411  Art. 18 LCA 

412  Art.5(3) LCA; this includes the liquidator/administrator (art 10 Law on Bankruptcy refers) 

http://www.viac.org.vn/
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Parties in dispute may include Vietnamese individuals, bodies or organizations which 

participate in arbitration proceedings in the capacity of claimants or respondents413. 

Therefore, the state itself and state agencies can resort to arbitration. Indeed, the state 

and state agencies have been involved in some arbitration cases such as Trinh Vinh Binh 

vs. Vietnam414 under the Vietnam - Netherlands BIT, South Fork vs. Vietnam under the US 

– Vietnam BTA415, Dialasie vs. Vietnam416 and Recofi v. Vietnam417 both under the France – 

Vietnam BIT. 

Ministries and state agencies need no special permission to engage in arbitration as is the 

case in some countries. However, such ministries and agencies may need appropriate 

permission to become involved in the type of projects which would necessitate their 

                                                           
413  Art. 3(3) LCA, 

414  A Dutch-Vietnamese businessman, Mr. Trinh Vinh Binh has settled his claim against the Vietnamese 

Government on confidential terms, bringing to an end an UNCITRAL arbitration which had been 

proceeding with little publicity under the Netherlands- Vietnam bilateral investment treaty. On March 14, 

2007, the UNCITRAL proceeding, which was being administered by the Stockholm Arbitration Institute, 

was terminated at the request of the parties.  

415 According to the official Press Release of the Ministry of Justice of Vietnam, on 18 November 2010, the 

Claimant Michael L. Mackenzie (South Fork) initiated arbitration against Vietnam under the US - Vietnam 

BTA on the ground that the Vietnamese authorities had failed to protect his investment in a resort 

development project in Vietnam. In December 2013 the PCA Arbitral Tribunal upheld Vietnam’ss 

jurisdictional objections that: (i) Mr. Mackenzie had not made a protected “investment” under the BTA as 

he had failed to demonstrate his ownership and control of the entity; and (ii) Mr. Mackenzie had failed to 

initiate the investor – state arbitration in good faith. Mr. Mackenzie was accordingly held liable to pay for 

the arbitration costs and to compensate Vietnam for its legal fees incurred in defending the arbitration 

 

416 In 2011, Dialasie SAS initiated arbitration against Vietnam under the France-Vietnam BIT, claiming 

compensation for its health-services investment. According to the Ministry of Justice, Dialasie had a 

contract with Vietnam’s security agency to operate a private dialysis clinic in Ho Chi Minh City but it was 

closed in 2006 amidst a series of disputes with local health-care authorities. After losing in a VIAC arbitral 

proceedings against Saigon Co-op, a local company and with the award being enforced by the local courts, 

Dialasie initiated an investment arbitration against Vietnam. In its Statement in 31 December 2014, the 

Ministry of Justice announced that Vietnam had prevailed in the case but, at the time of this updated 

National Report going to press, no further information had become available. 

 

417 The case RECOFI v. Vietnam is another arbitration initiated under the France – Vietnam BIT and conducted 

under the UNCITRAL Rules. The Claimant, RECOFI, submitted its Notice of Arbitration on July 2013, 

which is the only update on the proceedings that available for public information 
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entering into contracts which might include arbitration agreements. Further, it should be 

borne in mind that only “commercial activities” are arbitrable. 

d. Multi-party Arbitration, Joinder and Consolidation 

In general, the LCA does not cover multi-party arbitration except one provision on the 

appointment of an arbitrator in the circumstance of there being multiple defendants. In 

this circumstance, all defendants are required to reach an agreement on the appointment 

of an arbitrator within a certain period of time, failing which the President of an 

arbitration institution or a judge of a competent court will have the authority to appoint 

such an arbitrator for all defendants418. Where an arbitration centre is involved, its rules 

will apply. In any other case (i.e. ad - hoc), the appointing authority as agreed by the 

Parties or, absent such an authority, the competent Court may appoint the arbitrator419. 

As to the consolidation of proceedings, the Supreme People’s Court’s Resolution 

01/2014 providing guidance in respect of certain provisions of the LCA permits 

consolidation of “numerous legal relations” if (i) there is a mutual consent of the parties 

or (ii) provided by the arbitration rules420. The term “legal relations”, albeit without 

concrete definition under the law, are understood to be broad enough to cover multi-

transactions between the same parties and multi-parties’ transactions.  

Further, there is no specific article under the LCA relating to the participation of third 

parties in arbitration. Since the jurisdiction of an Arbitral Tribunal derives from the 

mutual consent of the parties, no one may be forced to enter into arbitration unless an 

arbitration clause or agreement to submit to arbitration has been executed by such a 

person. In fact, there is no case law/authority in Vietnam on the admissibility of third 

party participation in arbitration without being a Claimant or Respondent. 

3. DOMAIN OF ARBITRATION 

a. Arbitrability, Rectification and Gap-Filling 

The LCA extends the authority of arbitrators to various types of disputes which 

arise from commercial activities and are between parties with at least one of 

whom being engaged in commercial activities and which are required to be 

                                                           
418  LCA, Art. 40 (2) and Art. 41 (2) 

419 Article 41 LCA 

420 Resolution 01/2014, Article 7.4 
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resolved or capable of being settled by arbitration according to Vietnamese law. 

The term “commercial” is interpreted in accordance with Vietnamese commercial 

law as being activities for profit- making purposes. 

Although the LCA does not set out the kinds of matter which cannot be arbitrated, 

the usual restrictions on arbitrability under Vietnamese law seem to include 

matters of administrative origin as well as those purely civil in nature, criminal, 

labor and matrimonial disputes. Also excluded may be civil cases involving rights 

to immovable property situated in Vietnamese territory and disputes arising out 

of contracts of carriage where the carriers have their head offices or branches in 

Vietnam: such disputes fall under the exclusive jurisdiction of Vietnamese 

courts421. 

If the parties have expressly authorized the arbitrators to fill gaps in a contract, 

they may do so. Conversely, without such authorization, the arbitral tribunal does 

not have the power to decide on matters which were not mentioned in the parties’ 

contract. 

In the case of fundamentally changed circumstances, the Tribunal may, as a 

matter of local arbitration practice, adapt a contract but only with the parties’ 

consent. 

4. SEPARABILITY OF ARBITRATION CLAUSE 

Validity of the contract and of the arbitration agreement? 

The validity of the main contract does not affect the validity of the arbitration 

agreement since the principle of separability is recognised by LCA. Specifically, 

“an arbitration agreement shall exist totally independently of the contract. Any 

modification, extension or rescission of the contract, or invalidity or unenforceability of 

the contract shall not result in the invalidity of the arbitration agreement”422.  

Vietnam has not yet addressed the “Fiona Trust” circumstances where it was 

alleged that eight contracts had been procured by bribery and were therefore 

void, including the arbitration agreement; the issue was as to who should decide 

                                                           
421  Art.411(1) CPC 

422  Ibid, Art.19 
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this matter at first instance, the court or the arbitrators (ignoring any right of 

appeal). The UK House of Lords decided that the arbitration agreement (i) 

survived and (ii) covered the allegations in question423. 

5. EFFECT OF THE AGREEMENT (SEE ALSO CHAPTER V.4 – JURISDICTION) 

a. Stay of Proceedings in Face of an Arbitration Agreement 

Where the parties in dispute already have an arbitration agreement but, despite 

that, one party initiates court proceedings, the Resolution 01/2014 limits the 

Court to consider only (i) existence and (ii) operability of arbitration agreements, 

thereby taking the issue of validity of arbitration agreement out of the scope of 

courts’ prima facie review. In face an operable arbitration agreement, the Court 

must refuse to enroll the case or, if the case already enrolled, stay the 

proceeding424.  

Neither the LCA nor the Resolution 01/2014 provides a time-limit for one party 

to file an Application to stay the proceedings in face of an arbitration agreement. 

In this respect, it should be noted that with or without such an Application, the 

Court shall still refuse jurisdiction over the dispute upon noticing the arbitration 

agreement425. The requirement for Court to enforce arbitration agreement even 

without the request of one party is another deviation from the Model Law and 

the New York Convention to adapt with peculiar procedures of enrolling civil 

claims and requests in local litigation. 

b. Extent of Court Review in considering an application for a Stay 

As stated, the Court is under the statutory obligation to inquire into the arbitration 

agreement irrespective of any application for a Stay. The extent of such prima facie 

review is set out clearly in the Resolution 01/2014 to cover restrictively the 

following matters: 

                                                           
423 Fiona Trust v Privalov (2007) UKHL 40 on appeal from, and upholding, the Court of Appeal’s decision at 

(2007) EWCA Civ 20 

424 Art. 2.2 Resolution 01/2014 

425 Art. 6 LCA and Art. 2.2 Resolution 01/2014 
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(i) Whether an arbitration agreement exists or there is any court judgment holding 

that there is no arbitration agreement; 

(ii) If yes, whether such an arbitration agreement falls into the following 

circumstances:  

 There has been a Court decision to set aside the arbitral award or to set 

aside the decision of the Arbitral Tribunal on recognizing the parties’ agreement; 

 There has been a decision by the Arbitral Tribunal to stay the dispute 

resolution process as provided in Article 43.1, Article 59.1(a)(b)(d) and (dd) of the 

LCA; 

 The dispute falls within the scope of Clauses 1 (non-existence of arbitral 

institution), 2, 3 (unavailability of arbitrators specified in arbitration agreement) 

and 5 (one party being consumer does not agree to arbitrate) of Article 4 

Resolution 01/2014 on arbitration agreement incapable of being performed. 

The reason behind such limited scope of prima facie review may be due to the 

particular procedure of enrolling a civil case in local litigation, whereby the Court 

is required to consider within five (05) days and on the courts’ own initiatives 

whether or not to enroll the case426. It may be of concerns to Council of Judges of 

Supreme People’s Court and the Drafting Committee of Resolution 01/2014 that 

during such short period of time, the Court can only review the physical existence 

of arbitration agreement and whether such an agreement is obviously incapable 

of being performed. 

c. Invocation of Lack of Competence of the Court 

If a Court still proceeds with a claim despite the existence of an arbitration 

agreement, objections to jurisdiction can be raised within the preparation period 

to open a hearing or at the hearing itself pursuant to the CPC.  

Such a dispute over jurisdiction may also create a ground for appeal or review of 

a court ruling. 

d. What Does the Tribunal Do? 

                                                           
426 Art. 167 CPC 
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The arbitration tribunal must, prior to dealing with the merits of a dispute, and 

notwithstanding a challenge to its jurisdiction, consider their jurisdiction over the 

dispute427. Within five (5) working days from the date of receipt of the tribunal’s 

decision on jurisdiction, a party has the right to petition a competent court to 

review such a decision. The decision of the Court shall be final and is not subject 

to appeal. These provisions efficiently prevent the arbitral proceedings from 

being delayed or abused and help avoiding wastes of time and cost. 

The tribunal’s decision is issued in the form of a decision, not as an award, LCA 

distinguishing these two forms428. 

e. Stay applications in Foreign Arbitrations 

 As mentioned above, generally, the court shall refuse jurisdiction if they find 

that there is a valid arbitration agreement between parties. It is, therefore, implied 

that the same proceeding shall apply if the parties have agreed to arbitrate abroad. 

CHAPTER III. ARBITRATORS 

1. QUALIFICATIONS 

a. Arbitrator Qualifications, Restrictions and Disclosure 

According to the LCA, arbitrators must satisfy the following criteria: 

- Having full civil legal capacity as prescribed in the CPC; and 

- Possessing university degrees and having worked in the branches of their 

study majors for five years or more;  

Nonetheless, in special cases, an expert with high qualifications and considerable 

practical experience who fails to satisfy the above requirements may still be 

selected to act as an arbitrator. 

Accordingly, foreigners who meet these requirements can also serve as arbitrators 

in institutional or in ad-hoc arbitration in Vietnam. 

The regulation on criteria of arbitrators under Vietnamese laws is considered too 

strict in comparison with the Model Law which explicitly respects the principle 

of party-autonomy. However, in the Vietnamese context where arbitration has 

                                                           
427  Art.43 LCA 

428 Art 3(9) and 3(10) LCA 
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not yet been widely utilised, the Vietnamese legislators have considered it 

necessary to provide specific qualifications of arbitrators since these provisions 

will assure the effectiveness of the dispute settlement proceedings. This is the 

same as in several other jurisdictions in the region. 

Due to the provisions of the LCA429, active judges, prosecutors, investigators, 

executors and public employees working at the People’s Courts, Public 

Prosecutors, and employees of investigating agencies and state enforcement 

agencies are prohibited from acting as arbitrators. Also excluded is any person 

subject to a criminal charge or prosecution or who is serving a criminal sentence 

or who has fully served the sentence but whose criminal record has not yet been 

expunged. 

Additionally, since the LCA does not provide any rule on the selection of 

arbitrators from a list, parties are free to choose their own arbitrators in ad-hoc 

arbitration. In the case of institutional arbitration, it depends on the rules of that 

institution. 

In accordance with the provisions of the LCA430, an arbitrator is obliged to be 

independent and impartial during the arbitration process to ensure that the 

resolution of a dispute is impartial, speedy and prompt notwithstanding which 

party has appointed him or her. Hence, an arbitrator is obliged to disclose any 

circumstance which may affect his or her objectiveness and impartiality431. This 

obligation is a continuing one432. 

Vietnamese law does not distinguish between impartiality and independence. 

2. APPOINTMENT OF ARBITRATORS 

a. Default Appointments  

In institutional arbitration, if the parties have not made prior arrangements or if 

the chosen arbitration centre does not have specific rules for the selection of 

                                                           
429  Art. 20(2)(b) LCA  

430  Art.42(2) LCA  

431  Art.21 LCA 

432 Art 42(2) LCA. 
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arbitrators, then each party shall appoint one arbitrator. If one party fails to do so, 

then the President of the arbitration centre (if applicable) or the court (otherwise) 

will act on receipt of an appropriate application. 

The appointed arbitrators shall appoint the presiding arbitrator, failing which the 

President of the arbitration centre will make the appointment. 

In the case of a sole arbitrator, the President of the arbitration centre will appoint 

the arbitrator at the request of one or both parties. 

The same procedure is applied in ad-hoc arbitration. However, in case one party 

fails to appoint an arbitrator, or the two appointees fail to select a chairman for 

the tribunal, a competent court shall make the appointment at the request of one 

or both parties or, if the parties jointly agree, they can request an arbitration center 

to do so. 

Furthermore, in case of sole arbitrator, an arbitration center may be authorized to 

appoint an arbitrator or presiding arbitrator at the request of one or both parties  

b. Failure to Co-operate 

 See (a) above 

3. NUMBER OF ARBITRATORS (SEE ALSO CHAPTER V.2 – MAKING OF THE 

AWARD) 

Number of Arbitrators 

The LCA allows the parties to agree on the number of arbitrators: an arbitral 

tribunal may consist of one or more arbitrators, depending on the agreement of 

the parties433. In absence of party agreement on the number of arbitrators, an 

arbitral tribunal shall consist of three arbitrators434. 

In any case where the number of arbitrators in the tribunal is even, so that awards 

cannot be made by majority decision, the arbitral award shall be made in 

accordance with the opinion of the chairman of the tribunal. 

4. CHALLENGE TO ARBITRATORS 

                                                           
433  Art.49 LCA 

434  Art.49(1) and (2) LCA 
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a. Grounds of Challenge, Reasoned Decisions and Appeals 

There are five grounds under the LCA to challenge an arbitrator: 

- The arbitrator is a relative or the representative of a party; 

- The arbitrator has an interest in the dispute, not limited to a financial one; 

- There is clear evidence that the arbitrator is not impartial or objective; 

- The arbitrator previously acted as mediator or representative or lawyer of 

any party before the dispute was brought to arbitration; the parties may waive 

this by giving written consent. 

If one of the above situations happens, the arbitrator must refuse to handle the 

case, or the parties can request for a replacement of that arbitrator. 

The authority to decide on the replacement of arbitrator belongs to the remaining 

members of the tribunal or the chairman of the arbitration centre (in case of 

institutional arbitration), or the court (in case of ad-hoc arbitration) depending on 

the actual case.  

The LCA is silent on whether the challenge decision shall contain reasons and/or 

be in writing. In practice, arbitration institutions’ rules, such as: VIAC or Pacific 

International Arbitration Center (PIAC) does not require that reasons must be 

given, but it is implied that the decisions shall be in writing435.  

The decision of the President of arbitration institution or the competent court is 

final and shall not be appealed436. 

5. TERMINATION OF ARBITRATOR’S MANDATE 

a. Termination, Court Review and Substitute Arbitrator 

An arbitrator’s mandate will be terminated if one of the reasons mentioned in 

section VI.4. a arises, or if for any reason of force majeure or other objective 

reasons an arbitrator is unable to continue his or her participation in the 

arbitration. 

                                                           
435  Article 16(2) of the 2012 VIAC rules:  

436  Art.42.5 LCA. 
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The power to decide on replacing an arbitrator belongs to the remaining members 

of the tribunal or the chairman of the arbitration centre (in case of institutional 

arbitration), or the court (in case of ad-hoc arbitration) depending on the actual 

case. 

As mentioned above, the court cannot review the termination of the arbitrator’s 

mandate. 

If for any reason of force majeure or other objective reason an arbitrator is unable 

to continue his or her participation in the dispute resolution or if such arbitrator 

is replaced, then selection or appointment of a substitute arbitrator shall be 

implemented in accordance with the order and procedures stipulated in the 

LCA437. 

6. LIABILITY OF ARBITRATORS 

Vietnamese law does not allow for any kind of immunity for either judges or 

arbitrators. Arbitrators may be held liable to the parties under the general 

principles of contract law and tort438. The liabilities of judges are set out in a 

number of legal provisions, for example Article 620 of the 2005 Civil Code;  

CHAPTER IV. ARBITRAL PROCEDURE 

1. PLACE OF ARBITRATION (SEE ALSO CHAPTER V.3 – FORM OF THE AWARD) 

Unless the parties agree otherwise, the arbitral tribunal shall decide on the place 

of arbitration, which may be within or outwith the territory of Vietnam439.  

The selection of the place/seat of the arbitration is very important in international 

arbitration since the provisions of the arbitration law of the place/seat state will 

govern the procedural matters of the arbitration although the parties will still 

                                                           
437  Art.42(6) LCA 

438  For example as provided in Art.49(5) LCA 

If an arbitration tribunal orders a different form of interim relief or interim relief which exceeds the scope of the application 

by the applicant, thereby causing loss to the applicant or to the party against whom the interim relief was applied or 

to a third party, then the party incurring loss shall have the right to institute court proceedings for compensation in 

accordance with the law on civil proceedings. 

439  LCA, Art.11, para.1: Parties shall have the right to reach agreement on the dispute resolution location; if the parties 

do not have such an agreement, then the location shall be as decided by the arbitral tribunal. The dispute resolution 

location may be inside or outside the territory of Vietnam. 
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have the freedom to refer to other procedural rules of arbitration. In particular, 

after the implementation of the Resolution 01/2014 providing guidance in respect 

of certain provisions of the LCA, any arbitration described as “foreign” under the 

CPC but seated in Vietnam shall still be supported and supervised by the 

Vietnamese Courts. The extent of such a supervisory power is similar as in 

domestic arbitration except for the power to set aside arbitral award. 

Regarding the physical sense, unless otherwise agreed by the parties, the 

arbitration tribunal may conduct sessions at any location or venue which it deems 

appropriate after mutual consultation between the arbitrators, for taking 

statements from witnesses, for seeking advice from experts, or for conducting 

evaluations of goods, assets or other materials. 

The legal consequence of the determination of the place of arbitration, in the view 

of the Vietnamese legislators, shall be governed by an Act on Promulgating of 

Vietnamese Legislation, i.e. the LCA shall apply where the seat of arbitration is in 

Vietnam. 

2. ARBITRAL PROCEEDINGS IN GENERAL 

As mentioned in section I. 1.b above, some mandatory requirements concerning 

arbitral proceedings are provided by the law, but, otherwise, the parties are free 

to decide on the manner of the conduct of the proceedings. If the parties agreed 

on the specific rules of an arbitration center, those shall apply.  

The law does not mention any guideline on the determination of the appropriate 

procedure when the law itself is silent on a particular procedural matter. 

Generally, in such case, the arbitral tribunal shall be competent to decide. In any 

case, Arbitral tribunals are responsible for facilitating the parties to exercise their 

rights and to discharge their obligations in presenting their respective cases and 

dealing with that of their opponent440. 

Resolution of a dispute shall be terminated in the following circumstances: 

                                                           
440  Art.4.3 LCA 
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- The claimant or respondent being an individual dies, without anyone 

inheriting his or her rights and obligations; 

- The claimant or respondent being an agency or organization has 

terminated its operation, become bankrupt, dissolved, consolidated, merged, 

demerged, separated or converted its organizational form without any agency or 

organization succeeding to the former's rights and obligations; 

- The claimant withdraws its statement of claim or the claim is deemed to be 

withdrawn, except where the respondent requires the dispute resolution to be 

continued; 

- The parties reach agreement on termination of the dispute resolution; 

- The court issues a decision that the dispute is not within the jurisdiction of 

the arbitration tribunal, or that there is no arbitration agreement or that such 

agreement is void or incapable of being performed. 

In regard to the non-mandatory requirements under the law or the agreed 

arbitration rules, the tribunal shall conduct the arbitral proceedings in accordance 

with the parties’ agreement441. In particular, arbitrators must respect the 

agreement of the parties if it does not breach any prohibitions and is is not 

“contrary to social morals”. 

Normally, the parties shall exchange their written pleadings before the hearing. 

In the case of dispute resolution at an arbitration centre, the claimant will prepare 

a statement of claim and send it to the arbitration centre. In the case of dispute 

resolution by ad hoc arbitration, the claimant shall prepare a statement of claim 

and send it to the respondent and to the tribunal. In addition, the Respondent 

shall have the right to file a counterclaim, which should be in writing, against the 

claimant on issues relevant to the dispute. 

In the event that the respondent does not submit any statement of defence, the 

dispute resolution process shall still proceed.  

                                                           
441  Art.4.1 LCA 
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The parties are, in theory, free to reach a mutual agreement on dispensing with a 

hearing442. In addition, the tribunal specifically empowered to decide the dispute 

without the actual presence of the parties provided that the parties so agree443. In 

practice, it is very rare that arbitrators decide a case without holding a hearing.  

3. EVIDENCE 

i. General 

a. Arbitrator Freedom and Rules of Evidence 

The tribunal has complete freedom to determine the admissibility, relevance, 

materiality and weight of the evidence submitted by the parties444. The tribunal, 

on its own initiative or at the request of one or both parties, may summon 

witnesses, seek an assessment or evaluation of assets, consult expert opinions as 

well as conduct fact-finding with third parties. During the dispute resolution 

process, the tribunal also has the right to meet or hold discussions with one party, 

but only in the presence of the other, in order to clarify, by appropriate methods, 

issues relevant to the dispute.  

Unlike as in court proceedings, the tribunal is not bound to comply with the rules 

on evidence as provided in CPC. The rules of evidence may be stipulated in the 

arbitration institution’s rules: for example, the Pacific International Arbitration 

Centre (PIAC) applies the IBA Rules on the Taking of Evidence in International 

Arbitration in arbitrating disputes under its Rules. 

ii. Witnesses: Swearing In, Compelling Attendance and Examination 

The tribunal has no power to swear in witnesses, a normal position in civil law 

countries.  

Under the LCA445 the tribunal shall have the power, upon the request of one or 

both parties and if the tribunal considers it necessary, to require a witness to 

attend a dispute resolution session.  

                                                           
442 Arts 54 to 59 LCA 

443  Art. 56(3) LCA 

444 Art.46 LCA. 

445  Art.47 LCA  
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If a witness who has been validly summoned by the tribunal fails to attend the 

session without a legitimate reason, and the absence of such witness constitutes 

an obstacle to the resolution of the dispute, then the tribunal may send a written 

request to the competent court to issue an order summoning such a witness to 

attend a session of the tribunal. A witness is strictly obliged to implement the 

decision of the court. 

The LCA is silent on the procedure for the hearing of witnesses and cross- 

examination, thus unless parties agree, the tribunal is free to conduct the hearing 

of witnesses as it sees fit.  

iii. Documentary evidence 

a. Production of Evidence and Discovery/Disclosure 

There is no distinction between written evidence and other kinds of evidence446. 

In general, the parties have both the right and responsibility to provide evidence 

to the tribunal. The tribunal, on its own initiative or at the request of one or both 

parties, may seek an assessment or evaluation of assets, as well as conduct fact-

finding with third parties.  

If the tribunal, or one or both parties, have already taken necessary measures to 

collect evidence by themselves but without success, then a petition may be made 

to the competent court to require other bodies, organisations or individuals to 

provide legible, audible or visual materials or to provide other objects relevant to 

the dispute. 

The body, organisation or individual currently managing and/or holding the 

evidence shall promptly and completely provide such evidence pursuant to the 

court order within fifteen (15) days from the date of receipt of the order. In that 

case, the court must, within five (5) working days from the date of receipt of the 

evidence from the body, organisation or individual supplying it, notify the 

arbitral tribunal and the applicant so that the evidence may be handed over. 

                                                           
446 Art.46 LCA 
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If after expiry of the stipulated time-limit the body, organisation or individual 

concerned has failed to provide the evidence pursuant to the request (of the 

court), the court shall immediately notify the tribunal and the applicant, and also 

provide written notice to the competent agency or organization to deal with such 

failure in accordance with law. 

4. TRIBUNAL-APPOINTED EXPERTS (SEE CHAPTER IV.3 FOR PARTY-APPOINTED 

EXPERT WITNESSES) 

The LCA provides that the tribunal, on its own initiative or at the request of one 

or both parties, may consult expert opinion447. There are no particular rules laid 

down in the LCA regarding such experts. 

5. INTERIM MEASURES OF PROTECTION (SEE ALSO CHAPTER I.1 – LAW ON 

ARBITRATION) 

a. What Interim Measures are Permitted? 

The competent court has the authority to order any kind of interim reliefs under 

the CPC448 that are available to tribunals under the LCA as well as a number of 

exclusive ones available under article 102 of the CPC. Interim reliefs however may 

only be ordered by Courts after the submission of a statement of claim. If a party 

applies for any interim relief before the initiation of the arbitration proceedings, 

                                                           
447  Art. 46(4) LCA  

448  Article 102. Provisional emergency measures  

1.Assigning minors to individuals or organizations to look after, nurture, take care of and educate them;  

2. Forcing the prior performance of part of the alimony obligation;  

3. Forcing the prior performance of part of the obligation to compensate for damage to individuals whose lives and/or 

health have been infringed upon;  

4. Forcing the employers to advance wages, remunerations or compensations, allowances for labor accidents or 

occupational diseases incurred by employees;  

5. Suspending the execution of decisions on dismissing employees;  

6. Distraining the disputed properties.  

7. Prohibiting the transfer of property right over the disputed properties.  

8. Prohibiting the change of the current conditions of disputed properties.  

9. Permitting the harvesting, sale of subsidiary food crops or other products, commodities.  

10. Freezing accounts at banks or other credit institutions, State treasury; freezing properties at places of their deposit.  

11. Freezing properties of the obligor.  

12. Prohibiting involved parties from performing, or forcing them to perform certain acts.  

13. Other provisional emergency measures provided for by law. 
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the relief may not be ordered by either the Tribunal or the Courts since the LCA 

was not designed to achieve this. 

Interim reliefs comprise449: 

- Prohibition of any change in the status quo of the assets in dispute; 

- Prohibition of acts by, or ordering one or more specific acts to be taken by a 

party in dispute, aimed at preventing conduct adverse to the process of the 

arbitration proceedings; 

- Attachment of the assets in dispute; 

- Requirement of preservation, storage, sale or disposal of any of the assets of 

one or all parties in dispute; 

- Requirement of interim payment of money as between the parties; and 

- Prohibition of transfer of property rights of the assets in dispute. 

Other relevant interims reliefs under CPC are450: 

- Freezing accounts at banks, other financial institutions or state treasuries; 

freezing assets at places of deposit; and 

- Freezing obligors’ assets. 

b. Model Law Chapter IVa. 

While LCA is (as stated in section I.1.a) consistent with the Model Law (including 

the 2006 amendments) it does not directly follow chapter IV a.  

- The interim measures that the tribunal has the power to order under LCA 

are limited to the six (6) measures stated above. 

- There are no grounds in the LCA for refusing recognition and enforcement 

of any interim measure ordered by the tribunal. However, the LCA does provide 

that the arbitration tribunal must refuse the application of a party who applied to 

a court to order one or more of the forms of interim relief.  

- Further, the only condition for granting an interim measure is that the 

applicant for an interim relief must have attached to it such evidence provided to 

the arbitral tribunal to prove the necessity for such interim relief. 

                                                           
449  Art.49(1) LCA  

450  Article 102 CPC. 
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- Under the LCA451, the application for interim measure must contain the six 

(6) main particulars, including: 

 Date on which the application is made; 

 Name and address of the applicant for the interim relief; 

 Name and address of the party against whom the interim relief is 

sought to be applied; 

 Summary of the items in dispute; 

 Reason for requiring the interim relief; 

 Specific items of interim relief sought 

c. Can Arbitrators Act on their Own Initiative? 

The onus of applying for an interim measure is on the party affected. The tribunal 

cannot, on its own initiative, make a decision as to what measure should apply, 

even in the case of perishable goods. 

d. Order for a Bank Guarantee 

The arbitration tribunal has the power, prior to ordering interim relief, to require 

the applicant for the interim relief to provide financial security452. No restrictions 

are applied provided that the tribunal finds that it is appropriate. This provision 

was drafted in line with the corresponding provisions of the CPC as amended in 

2011. 

e. Attachments 

As mentioned above, both the tribunal and the courts are competent to order an 

attachment of the assets in dispute.  

f. Should the interim measure, where possible, be given in the form of an 

interim award? Can such award be enforced? 

A tribunal’s decision on granting an interim measure shall be considered as a 

procedural decision of the tribunal during the dispute resolution process, but not 

as an award per se. 

                                                           
451  Art.50(1) LCA  

452  Art.49 LCA 
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Enforcement of such a tribunal decision will be implemented in accordance with 

the law on enforcement of civil judgments453. 

6. REPRESENTATION AND LEGAL ASSISTANCE 

Requirements for Representation 

Parties have the right to authorize their representatives to attend dispute 

resolution sessions and such representatives can be any person provided that they 

have a power of attorney454. A party’s authorized representative is not required 

to be a lawyer. 

It is sufficient that a foreign lawyer be admitted to the bar of his or her own 

country. They do not need temporary registration in the local bar or Ministry of 

Justice of Vietnam, and are treated on equal footing as a Vietnamese lawyer. 

7. DEFAULT 

a. Default by Claimant or Respondent 

If a party, after due notice, fails to appear before the tribunal, the tribunal’s 

decision as to whether or not to render an award will depend on which party has 

failed to appear. 

In the case of a claimant failure, it shall be deemed to have withdrawn its 

statement of claim and, in such a case the tribunal shall continue the arbitration if 

the respondent so requests or if there is a counterclaim. 

In case of a respondent failure, the tribunal shall continue the arbitration based 

on such materials and evidence as is currently available. 

8. CONFIDENTIALITY OF THE AWARD AND PROCEEDINGS 

i. Confidentiality and Privacy Legislation 

The LCA stipulates455 that dispute resolution by arbitration shall be conducted in 

private, implying that the confidentiality of the proceedings as well as the dispute 

                                                           
453  Art. 50(5) LCA. The specific procedure of rulings on application of provisional urgent measures is 

governed by Section 2 of LECJ 

454  Art.55(2) LCA  

455  Art.4(4) LCA  
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itself must be ensured. Vietnamese law does not distinguish between privacy and 

confidentiality as does (for example) English law. 

The tribunal is obliged to keep confidential the material submitted and 

information disclosed in the proceedings, as well as the content of the case in 

general, unless the Tribunal is required to provide information to a competent 

State Authority in accordance with Vietnamese law. 

However, whether the parties are under any equivalent obligation is unclear in 

Vietnamese law. Similarly, it is still not settled as to the confidentiality of the 

award and subsequent enforcement procedures. 

 

Other than laws protecting state secrets, there is no privacy legislation applicable. 

ii. Confidentiality of Court proceedings 

Court hearings are open for public audience but court documents, filings 

submissions, etc. are not on the public record except the actual judgment.  

The CPC456 and Vietnam Constitutional Law457 provide that all court proceedings 

in civil cases are open to the public so, in theory, anyone could attend the trial and 

hear not only the judgment but also all the evidence, submissions, etc. 

In special cases where it is necessary to maintain State secrets or preserve the 

nation's fine customs and practices458 or keep professional secrets, business secrets 

or personal secrets of individuals at the legitimate request of the party involved, 

the courts shall conduct trials behind closed doors but must publicly pronounce 

judgment. 

                                                           
456  Article 15. Public trials- CPC 

1. The court trial of civil cases shall be carried out publicly, anyone can attend the trials, except for cases prescribed by 

this Code. 

457  Article 131- Vietnam Constitutional Law 

Proceedings in the People's Courts shall be open to the public, unless otherwise stipulated by the law.  

458  See in Law on State Secret No. 30/2000/PL-UBTVQH10, available at: 

http://moj.gov.vn/vbpq/en/Lists/Vn%20bn%20php%20lut/View_Detail.aspx?ItemID=4 

http://moj.gov.vn/vbpq/en/Lists/Vn%20bn%20php%20lut/View_Detail.aspx?ItemID=4
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However, in practice trials are often held in small court rooms, with only those 

persons who are allowed by the judge or court clerk to attend, except for some 

cases related to the public interest, e.g. criminal cases or political cases. The courts’ 

hearing schedules are not always published for public view. The judge in charge 

will directly serve summons on disputing parties (not necessarily through their 

legal counsels) to attend a specific hearing.  

The judgment shall be pronounced after all judges have signed into the 

deliberation records, which shall not exceed five (5) working days after the end of 

arguments at the final court hearing459. 

It should be noted that the content of judgments are normally not published in 

any official gazette or website of Supreme People’s Court or the Ministry of 

Justice. To date, there is no public registry of judgments issued by any court in 

Vietnam. Only the litigating parties involved, state agencies or the public 

prosecutors of the same level are supplied by the courts with extracts from, or full, 

or judgments460. Not everyone has the right to receive a copy of any particular 

judgment of the court after its pronouncement. Once the case has been closed, no-

one can access the court files except the lower and appeal courts involved and 

judgments do not, in theory, carry any precedential value. 

CHAPTER V. ARBITRAL AWARD 

1. TYPES OF AWARD 

a. Interlocutory, Interim, Partial and Final Awards?  

The LCA461 distinguishes between a decision and an award. The former means a 

decision of the tribunal during the arbitration while the latter is a final decision 

by the tribunal to resolve the entire dispute and terminate the arbitration 

proceedings. Thus, under the LCA, an award corresponds to a final award. 

A decision by a tribunal that it does not have jurisdiction over a dispute may also 

be a final award in nature. 

                                                           
459  Article 236- CPC 

460  Article 241- CPC 

461 Art. 3(9) and (10) LCA 
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Normally partial and interim awards on matters such as applicable laws may fall 

within the broad category of arbitral decisions as defined by the LCA. 

Additionally, the tribunal may also issue a decision recognising the parties’ 

settlement agreement which is deemed by the LCA to have the force of an award. 

As mentioned on sectioned IV. 5, an interim decision has the same effect as a civil 

judgment, and therefore, in theory, it will be implemented in accordance with the 

law on enforcement of civil judgments when the tribunal issued. In addition, a 

jurisdictional decision issued by the tribunal may be challenged by local court.  

The internationally-common practice of having a 2-part arbitration, the first on 

liability, the second on quantum, has no equivalent in Vietnam but 2-part 

arbitrations (i) jurisdiction (ii) liability and quantum do occur. 

Vietnam does not follow the internationally-common practice of permitting 

different (partial) awards on different substantive issues. 

While some jurisdictions recognise the concept of a provisional award462 i.e. one 

such as a payment on account to be offset against a subsequent final award, 

Vietnam does not but it is possible for a tribunal to issue a [procedural] decision 

to the same effect. 

2. MAKING OF THE AWARD 

a. Decision-Making, Dissenting Opinions and Time Limits 

Notwithstanding the parties’ agreement, an arbitral award shall be issued on the 

basis of a majority vote 463. If voting does not result in a majority decision, then 

the arbitral award shall be made in accordance with the decision of the Presiding 

arbitrator. 

The LCA does not make any provision concerning a dissenting opinion. 

Nevertheless, it can be inferred from the principle of a majority vote that the 

existence of a different/dissenting opinion does not affect the merit of the arbitral 

                                                           
462 E.g. “The tribunal may make a provisional award granting any relief on a provisional basis which it has 

the power to grant permanently.” Arbitration (Scotland) Act 2010 Rule 50 

463  Art.60 LCA 
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award. Further, when an arbitrator does not sign the arbitral award, the arbitral 

award is still effective but the reason or fact for such refusal to sign must be 

given464. 

If there is no majority decision, the arbitral award shall be made in accordance 

with the opinion of the Presiding arbitrator465. 

It is mandatory that the arbitral award shall immediately be issued in the session 

or no later than thirty (30) days from the end of the final hearing466. Such time 

limit cannot be extended even with parties’ consent as the LCA does not make 

any provision for any such extension. If the tribunal fails to render an award 

within the time limit, it shall become a ground for challenge to the award as it is 

contrary to the provision of the LCA467.  

3. FORM OF THE AWARD 

a. Writing, Reasons and Form 

An arbitral award must be in writing and contain the following main 

particulars468: 

- Date and location of issuance of the award; 

- Names and addresses of the claimant and of the respondent; 

- Full names and addresses of the arbitrator(s); 

- Summary of the statement of claim and matters in dispute; 

- Reasons for issuance of the award, unless the parties agree it is unnecessary 

to specify reasons for the award; 

- Result of the dispute resolution; 

- Time-limit for enforcement of the award; 

- Allocation of arbitration fees and other relevant fees; 

                                                           
464  Art.61(2) LCA 

465  Art.60(2) LCA 

466  Art.61(3) LCA 

467  Art.68(2)(b): An arbitral award shall be set aside when:  

[...]The composition of the arbitration tribunal was [or] the arbitration proceedings were inconsistent with the agreement 

of the parties or contrary to the provisions of this Law;; 

468  Art.61 LCA 
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- Signatures of the arbitrator(s). If an arbitrator, by any reasons, does not 

sign the arbitral award, the chairman of the arbitration tribunal must record such 

fact in the arbitral award and specify the reasons for it. In such a case, the arbitral 

award shall still be effective. 

Failure to include detail information such as the date and place of the arbitration 

may be considered as obvious errors just as would be spelling or figures caused 

by a mistake or incorrect computation in the arbitral award, and therefore the 

arbitral tribunal could rectify them and immediately notify the other party469  

4. JURISDICTION (SEE ALSO CHAPTER II.5 – EFFECT OF THE AGREEMENT) 

a. Rulings on Jurisdiction 

The tribunal must, prior to dealing with the merits of a dispute, consider whether 

or not they have jurisdiction over it470. 

The ruling of the tribunal shall constitute a decision on jurisdiction471.  

Within five (5) working days from the date of receipt of the arbitral decision on 

jurisdiction, a party can lodge an appropriate petition with the court seeking 

review of that decision472. The decision of the Court is final and is not subject to 

appeal473. These provisions efficiently prevent the arbitral proceedings from being 

delayed or abused and help avoiding waste of time and cost. 

Any objection to the tribunal’s decision on jurisdiction shall be raised at the same 

time as the Respondent’s first submission. During the dispute resolution process, 

any party may also lodge an objection with the tribunal when it considers that the 

tribunal has exceeded its jurisdiction. Otherwise, the parties will be deemed to 

have waived any right to object.  

                                                           
469  Art.63 LCA 

470  Art.43 LCA 

471  Art.3(9) & (10) LCA 

472  Art.44(1) LCA 

473  Art.44(4) LCA 
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The LCA addresses both types of challenge i.e. when the tribunal (i) decides that 

it has jurisdiction or (ii) decides that it does not474. 

It is a matter of local court practice that a disputing party may apply to the local 

competent court for a declaration that an arbitration agreement is null and void 

or incapable of being performed475. If the arbitral proceeding has commenced, the 

tribunal may continue to conduct the dispute resolution while the court is dealing 

with the petition476. 

5. APPLICABLE LAW 

i. Domestic Arbitration 

a. Amiable Compositeur and Ex Aequo et Bono 

In respect of disputes without any foreign element, the parties cannot choose the 

applicable law. The Arbitral Tribunal is obliged to apply Vietnamese laws in 

domestic arbitration cases477. It follows that a tribunal cannot decide as amiable 

compositeur or ex aequo et bono. 

ii. International Commercial Arbitration 

In contrast, parties to a dispute involving foreign elements are free to choose the 

applicable law and the tribunal is bound to apply such a law. In case there is no 

agreement, the tribunal shall apply the law, which it deems most appropriate. 

This matter is still open to question and debate among Vietnamese arbitration 

practitioners and it is subject to each arbitral tribunal.  

 “Applicable law” means the law of a state (but including international 

conventions and treaties, etc.) so does not include systems such as lex mercatoria, 

UNIDROIT or religious systems such as Shari’a or Judaic law. 

6. SETTLEMENT 

a. Consent Awards and Settlement Negotiations 

                                                           
474 Art.44 LCA 

475  Art.6 LCA 

476 Art. 44.5 LCA 

477  Art.14 LCA 



www.dzungsrt.com 

387 

Back to main menu 

The parties are free to request the arbitrators to incorporate a settlement reached 

during the arbitration into an award; however, the LCA does not address whether 

or not the tribunal can refuse such a request. It is implied that arbitrators shall 

accept the agreement of the parties if it does not breach legal prohibitions and is 

not contrary to social morals478. 

A decision on agreed terms as provided in Art. 58 LCA in the context of a 

mediated settlement is not subject to the form requirements of a normal award as 

provided under Art. 61(1) LCA; in particular, no reasons are required. 

Also, at the request of the parties, the tribunal may conduct conciliation in order 

for the parties to reach an agreement on the resolution of their dispute and if it is 

successful, the parties shall have the right to request the chairman of the 

arbitration centre to issue a decision staying proceedings479. The tribunal shall 

prepare minutes of the successful conciliation to be signed by the parties and 

certified by the arbitrators and thereby issue a decision recognizing the agreement 

of the parties480. Such decision shall be final and shall have the same validity as 

an arbitral award481. Awards on agreed terms can be enforced and may be set 

aside just as “ordinary” awards under LCA. 

7A. CORRECTION AND INTERPRETATION OF THE AWARD 

a. Correction and Interpretations of the Award 

The arbitration tribunal may on its own initiative or at the request of a party, 

within thirty (30) days from the date of issuance of the arbitral award, rectify 

obvious errors in spelling or figures caused by a mistake or incorrect computation 

in the award and shall immediately notify the parties482. 

In the English case Gannet v Eastrade483 the arbitrator corrected a computational 

error and, consequent on his revised figures, amended his award of costs from 

                                                           
478  Article 4(1) of the LCA 

479  Art.38 LCA 

480  Art.58 LCA 

481  ibid. 

482  Art.63(1) & (3)LCA 

483 Gannet Shipping Ltd v Eastrade Commodities Inc [2002] Lloyds Rep 713 
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100/0 to 50/50 i.e. this was not a correction but effectively a new decision. There 

is no express power in the [English] Arbitration Act 1996 to make any such 

consequential amendment but there is in the Arbitration (Scotland) Act 2010484. 

The LCA does not address the point but the authors consider that such a 

correction would not be accepted in Vietnam as a computational error and would 

therefore not be capable of correction under Art.63. 

At either party’ s request, made within thirty (30) days from the date of receipt of 

an arbitral award (unless the parties have agreed an amended time limit), the 

arbitral tribunal shall, within thirty (30) days from the date of receipt of the 

request, provide an explanation of specific points or items. The explanation 

provided shall form part of the award485. The authors are unaware both of any 

experience with this provision and of whether it will be interpreted narrowly or 

widely. 

The LCA does not state what form a correction or interpretation should take. The 

tribunal is free to choose a form most practical in the circumstances. The 

explanation provided by the tribunal shall form part of the final award. 

As mentioned above, the time limit for requesting or issuing a correction or 

interpretation is 30 days. However, in appropriate cases, the arbitral tribunal may 

extend the time limits for rectification, explanation or issuance of a supplementary 

award486.  

7B. ADDITIONAL AWARD 

Additional award on Issues Omitted  

If the parties have not otherwise agreed, then within thirty (30) days from the date 

of receipt of an award, either party may request the arbitration tribunal to issue 

an additional award on issues raised during the process of the proceedings but 

                                                           
484 Arbitration (Scotland) Act 2010 Rule 58(7) 

485  Art.63(2) LCA  

486 Art 63(5) LCA, translated from Art.33(4) of the Model Law. 
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not yet recorded in the award, and must immediately notify the other party of 

such request487. 

If the arbitration tribunal considers such a request valid, it shall issue a 

supplementary award within forty-five (45) days from the date of receipt of the 

request. If the tribunal does not consider it valid, such decision is final and not 

capable of appeal. 

The explanation provided shall form a part of the ordinary award. Therefore, the 

explanation does not have form requirements. 

8. FEES AND COSTS 

i. Costs in general 

Arbitration fees are the fees collected for the provision of services for dispute 

resolution by arbitration. Arbitration fees shall comprise488: 

- Remuneration and travelling and other expenses of arbitrators; 

- Fees for expert consultancy and other assistance requested by the 

arbitration tribunal; 

- Administrative fees levied by the arbitration centre; 

- Fees for the arbitration centre's appointment of an arbitrator for an ad hoc 

arbitrator at the request of the parties in dispute; 

- Fees for use of other necessary services provided by the arbitration 

centre.(including hire of hearing rooms, etc.); 

“Arbitration fees” does not include parties’ legal and other costs. 

ii. Deposits Against Arbitrator Fees 

The LCA is silent on the matter of a deposit or security for costs and leaves it to 

arbitration rules or parties’ agreement. In institutional arbitration, the arbitral 

institute may require a deposit against fees. In Vietnamese arbitration practice, 

the claimant has to advance arbitration fees for commencement of an arbitration 

proceeding unless the parties agree otherwise. Likewise, the Respondent must do 

so, if they have a counterclaim. 

                                                           
487  Art.63(4) LCA 

488 Art.34 LCA 
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While the tribunal has the power, prior to ordering interim relief, to require the 

applicant for that interim relief to provide financial security489, such power relates 

to the interim measure and not to the arbitrators’ fees. 

The VIAC Rules490 provide that where the Claimant fails to pay such expenses in 

full within the period of time fixed by VIAC, the Claimant shall be deemed to 

have withdrawn its Request for Arbitration, but shall not be prevented from re-

submitting the Request for Arbitration. 

Where the Respondent lodges a counterclaim but fails to pay such expenses in 

full within the period of time fixed by VIAC, it shall be deemed to have 

withdrawn its counterclaim. 

iii. Fees of Arbitrators 

The arbitration centre shall, where applicable, fix the arbitration fees. In the case 

of dispute resolution by ad hoc arbitration, the arbitration tribunal shall fix the 

arbitration fees491. Since ad hoc arbitration is not officially recorded in Vietnam, 

the LCA has no process for the parties to object to tribunal-fixed fees. 

Under the VIAC Rules, VIAC’s arbitration costs and administrative fees (see 

following table for tribunal fees and expenses) are based on the amount in the 

dispute, which as per the following schedule (in force as from 24 March 2014) 

Unit: VND 

Value in dispute Arbitration Costs 

Up to 100,000,000 15.000.000 

From 100.000.001 to 1.000.000.000 
15,000,000 + 7.0% of the amount over 

100,000,000 

From 1.000.000.001 to 

5.000.000.000 

78,000,000 + 4.0% of the amount over 

1,000,000,000 

                                                           
489  Art.49(4) LCA 

490  I.e. those which came into force on 1st January 2012. 

491  Art.34(2) LCA  
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From 5.000.000.001 to 

10.000.000.000 

238,000,000 + 2.5% of the amount over 

5,000,000,000 

From 10.000.000.001 to 

50.000.000.000 

363,000,000 + 1.5% of the amount over 

10,000,000,000 

From 50.000.000.001 to 

100.000.000.000 

963,000,000 + 1.0% of the amount over 

50,000,000,000 

From 100.000.000.001 to 

500.000.000.000 

1,463,000,000 + 0.4% of the amount over 

100,000,000,000 

Over 500.000.000.001 
3,063,000,000 + 0.1% of the amount over 

500,000,000,000 

The arbitration fees in the above schedule exclude (i) the travel and 

accommodation and other relevant expenses incurred by the arbitrator(s) or by 

the secretary of any hearing, (ii) the costs of seeking expert advice, (iii) the 

expenses for inspection or valuation of assets, and (v) expenses for other 

assistance at the request of the tribunal. 

It is understood that VIAC has a fee scale for the arbitrator fees but this is for 

internal use only and is not publicly available. 

iv. Parties Legal Costs 

The LCA is silent on the costs of legal assistance to parties; we note that the Model 

Law is also silent on the matter. In principle, each party must bear their own 

attorney’s fees and other costs unless agreed otherwise. 

Arbitrators are reluctant to reimburse the winning party for the costs of its legal 

assistance since this is not normal practice in Vietnamese court litigation.  

v. Award on costs 

The party which loses the case must pay the arbitration fees, unless otherwise 

agreed by the parties or otherwise stipulated by the procedural rules of the 

arbitration centre, or unless the arbitral tribunal makes some other allocation of 

fees492. 

                                                           
492  Art.34(3) LCA 
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Where parties have won on some claims and lost on others, then the arbitral 

tribunal may allocate the fees. 

9. NOTIFICATION OF THE AWARD AND REGISTRATION 

Under the LCA493, the arbitral award must be sent to the parties immediately after 

the date of its issuance.  

Within one year from the date of issuance of an arbitral award, an ad hoc arbitral 

award may, at the request of one or all parties to the dispute, be registered at the 

competent court in the location where the tribunal issued the award. The fee for 

registration of an arbitral award is as provided in Ordinance No. 

10/2009/UBTVQH12 on court fees. Registration or non-registration of an arbitral 

award does not affect the contents and validity of such award. However, if an ad 

hoc award was not registered, no party could request the competent state 

enforcement agency to effect the enforcement. In the case of institutional 

arbitration, there is no legal requirement to be registered or deposited with a 

court. 

VIAC does not follow the process (possibly unique) in Singapore, by which any 

ad hoc award can (subject to certain conditions) be deposited with SIAC which 

will, for example, then issue certified copies.  

10. ENFORCEMENT OF DOMESTIC AND INTERNATIONAL AWARDS RENDERED IN 

VIETNAM (SEE ALSO CHAPTER VI – ENFORCEMENT OF FOREIGN ARBITRAL 

AWARDS) 

The State Enforcement Agencies 

It is necessary to explain here, by way of preamble, how the system works in 

Vietnam. Art.13 of LECJ sets out the organizational system of civil judgment 

enforcement agencies. These comprise: 

1.  Civil judgment enforcement management agencies: 

a The civil judgment enforcement management agency of the Justice 

Ministry; 

                                                           
493  Art.61(4) LCA 
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b The civil judgment enforcement management agency of the Defense 

Ministry. 

2. Civil judgment enforcement agencies: 

a Civil judgment enforcement agencies of provinces and centrally run cities 

(below collectively referred to as provincial-level civil judgment enforcement 

agencies); 

b Civil judgment enforcement agencies of rural districts, urban districts, 

towns or provincial cities (below collectively referred to as district-level civil 

judgment enforcement agencies); 

c Judgment enforcement agencies of military zones or equivalent levels 

(below collectively referred to as military zone-level judgment enforcement 

agencies). 

The Government shall specify the tasks and powers of the civil judgment 

enforcement management agencies and names and specific organizational 

structures of civil judgment enforcement agencies. 

Other provisions in LECJ cover the tasks and powers of civil judgment 

enforcement agencies and Executors; it refers Chapter II of LECJ on the 

organization system of civil judgment enforcement agencies and Executors.  

 

i. Leave for Enforcement 

An arbitral award is final and enforceable as from its date of issuance 494. 

However, the enforcement procedure under the LECJ is complicated. In practice, 

the award creditor has to submit a separate application to the competent state 

enforcement agency for an order, enforcing such award 

The parties are encouraged to comply with arbitral awards voluntarily. If on 

expiry of the time-limit for complying with an arbitral award, the award debtor 

has not voluntarily complied with the award and has not requested that the 

                                                           
494  Art.61(5) LCA 
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award be set aside, the award creditor has the right under LECJ to request the 

competent state enforcement agency to enforce such an award.495 

The LCA requires that an ad-hoc award must be registered at the court in the 

locality where the arbitral tribunal issued such an award before being lodged for 

enforcement by the competent civil judgment enforcement agency.496  

ii. Enforcement  

An application for the enforcement of an arbitral award may be rejected by the 

Enforcement Agency for the following reasons:497  

- The award debtor has no assets for enforcement or has assets the value of 

which is sufficient only for paying expenses for coercive execution or which are 

not allowed to be handled for judgment enforcement under law;  

- The award debtor has no income or has a sufficiently low income which 

can only assure minimum living standards for him/her and his/her family;  

- Distrained assets cannot be sold while the award creditor refuses to accept 

them for execution;  

- The award debtor is obliged to return specific objects but these objects no 

longer exist or are irreparably damaged, and the parties involved do not 

otherwise agree.  

The Enforcement Agency can order the bank or any account holder to attach bank 

accounts of enforcement debtors for the execution of arbitral awards498. 

11. PUBLICATION OF AWARDS 

Publication of the award is not permitted without the consent of the parties 

because arbitrators are under a legal obligation to keep confidential all aspects of 

the dispute. However, the content of an award which is challenged by one party 

before a competent court may be disclosed in a hearing open to the public (see the 

discussion of confidentiality above).  

                                                           
495  Art.66 (1) LCA 

496  LCA, Art.62, para.1 & Art.66, para.2 

497  Art.51(1)- LECJ 

498  Ibid, Art.67 & 76 
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CHAPTER VI. ENFORCEMENT OF FOREIGN ARBITRAL AWARDS 

1. ENFORCEMENT UNDER CONVENTIONS AND TREATIES 

Vietnam acceded to the United Nations Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards 1958 (the “New York Convention”) on 

12th September 1995 with it entering into force in Vietnam on 11th December 1995. 

The Convention was first implemented in Vietnam through the 1995 Ordinance 

on Recognition and Enforcement of Foreign Arbitral Awards which has since 

been replaced by the provisions of Part VI of the CPC and the LECJ. 

Vietnam made three reservations under the New York Convention. Accordingly, 

foreign arbitral awards are enforceable in Vietnam only when they are: 

- Awards made in the territory of another contracting State. 

- Differences arising out of legal relationships, whether contractual or not, 

that are considered as “commercial” under the national law of Vietnam. 

- With regard to awards made in the territory of non-contracting States, 

Vietnam will apply the Convention only to the extent to which those States grant 

reciprocal treatment. 

Similarly Vietnam became a member of the World Trade Organization (WTO) in 

2007 and ASEAN in mid-1997 each of which requires Vietnam to settle applicable 

disputes pursuant to the respective Disputes Settlement Understandings of WTO 

and ASEAN. 

Foreign arbitral awards499, which are defined under the LCA as meaning awards 

rendered in a foreign arbitration either inside or outside the territory of Vietnam 

in order to resolve a dispute as agreed by the parties, must be recognized and 

enforced by Vietnamese Courts for execution.500 

The enforcing party must submit to the Ministry of Justice of Vietnam (i) an 

application and (ii) certified copies of the arbitral award and (iii) the arbitration 

agreement in the form of a foreign language version and a certified Vietnamese 

                                                           
499  For further analysis, see Do Hai Ha, “Discussion on the concept of “foreign arbitral award” under Civil 

Procedure Code 2004”, published in Journals of Judicial Studies, series 5 [42] in 2007 

500  CPC, Art. 343, para.4 & Art. 346, para.2 
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translation thereof.501 The Ministry of Justice of Vietnam will forward such 

documents to the competent court of Vietnam for a hearing.  

The current Minister of Justice is Dr. Ha Hung Cuong 

Contact details for the Ministry of Justice are as follows: 

Address: 58 – 60 Tran Phu street, Ba Dinh District, Hanoi city - Vietnam 

 Tel: + (84- 4) 6273 9718 - Fax: +(84-4) 6273 9359.  

Website: http://moj.gov.vn/en/Pages/home.aspx 

In theory, there is no specific time limit for a party to submit an application for 

the recognition and enforcement of foreign awards in Vietnam. However, there is 

a general time bar of one (1) year in the CPC which can be argued as being 

applicable. It is therefore advisable to file such application for recognition and 

enforcement within one (1) year from the award’s issuance. 

In theory, the Vietnamese Courts, in considering a foreign arbitral decision for 

recognition and enforcement, are not permitted to re-visit the merits of the case502 

which has been resolved by a foreign tribunal but should only check and verify 

the foreign arbitral award and attached documents and papers against the 

provisions of the laws of Vietnam and of the New York Convention for a decision. 

However, in practice, it appears that some local judges have a tendency to decide 

based on their assessment of the merits of the case in the light of Vietnamese law, 

                                                           
501  Ibid, Art.364 & Art. 365 

Art. 364(1)- CPC: Petitions for recognition and enforcement in Vietnam of foreign arbitral awards  

Petitions for recognition and enforcement in Vietnam of foreign arbitral awards must be sent to the Vietnamese Ministry 

of Justice and contain the following principal details:  

a) The judgment creditors’ full names and addresses of their residence places or work places or their lawful representatives 

in Vietnam; If the judgment creditors are agencies or organizations, their full names and head office addresses must 

be fully inscribed;  

b) The judgment debtors’ full names and addresses of their residence places or work places; if the judgment debtors are 

agencies or organizations, their full names and head-office addresses must be inscribed; in cases where the judgment 

debtors being individuals have no residence places or work places in Vietnam or the judgment debtors being agencies 

or organizations have no head-offices in Vietnam, the petitions must be clearly inscribed with the addresses of the 

places where exist properties and assorted assets related to the enforcement in Vietnam of the foreign arbitral awards.  

c) Requests of the judgment creditors;  

502  Ibid, Art. 369, para.4 

http://moj.gov.vn/en/Pages/home.aspx
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at least on the aspects of the legal capacity of the contracting parties and the form 

of the involved contracts. 

All rulings made by a Vietnamese Court during the course of considering the 

recognition and enforcement of a foreign arbitral decision are subject to (i) appeal 

by the involved parties (ii) objections by the People’s Prosecutors and (iii) review 

by the Supreme People’s Court of Vietnam503.  

Various controversial/opposing views504 have been exchanged on the application 

of the New York Convention in Vietnam. According to the Supreme People’s 

Court at a Conference held by Ministry of Justice of Vietnam, from 2005 to 2014, 

twenty four (24) out of a total fifty two (52) applications for recognition and 

enforcement have been dismissed while numerous applications are still 

pending.505 

It should, however, be taken into account that Vietnamese law is being subjected 

to amendments which may pave the way for the development of resolution of 

disputes by arbitration in Vietnam. The specific issue of arbitrary refusal of 

recognition and enforcement of foreign arbitral award, despite being unresolved 

at the moment, are under intensive discussion by competent authorities in an 

effort to improve the legal system and investment environment of Vietnam, 

partially due to serious concerns of foreign business community over the 

erroneous application of New York Convention 1958 in Vietnam.  

2. ENFORCEMENT WHERE NO CONVENTION OR TREATY APPLIES 

In case of there being no convention or treaty applicable, a foreign award can be 

considered for recognition and enforcement by application of the reciprocity 

                                                           
503  Ibid, Art. 345 & Art. 372 

504  For a further analysis, see Ms. Nguyen LAN Nguyen. “New York 1958 Convention And The Recognition And 

Execution Of Foreign Arbitral Awards- Arbitral Awards In Vietnam” published in Journals of Economic—Law, 

series no. 1 in 2003 at http://www.vnu.vn/en/contents/index.php?ID=736#bai5. Site accessed on 27 

December 2011.  

505 Available at the official website of the Ministry of Justice in Vietnamese at: 

http://www.moj.gov.vn/ct/tintuc/Pages/hoat-dong-cua-Bo-Tu-Phap.aspx?ItemID=6638  

http://www.vnu.vn/en/contents/index.php?ID=736#bai5
http://www.moj.gov.vn/ct/tintuc/Pages/hoat-dong-cua-Bo-Tu-Phap.aspx?ItemID=6638
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principle. There is no difference in the procedure save that it falls to the competent 

court to rule on whether the reciprocity test is met.  

3. RULES OF PUBLIC POLICY506 

The LCA and CPC both refer to the term “fundamental principles” instead of 

“public policy” as a ground for setting aside or refusal of enforcement of arbitral 

awards. Accordingly, if the recognition and enforcement of a foreign arbitration 

award in Vietnam is contrary to the fundamental principles of the laws of 

Vietnam, such award shall not be recognized and enforced in Vietnam. However, 

such a reference to ‘the fundamental principles’ of Vietnamese law would suggest 

very wide criteria, more closely based on domestic rather than international 

standards. 

The Resolution 01/2014 have made efforts to define the scope of ‘fundamental 

principles’ as “ basic principles of Vietnamese law are awards violating basic principles 

on conducts, of which effects are most overriding in respect of the development and 

implementation of Vietnamese law”. Furthermore, the Court shall set aside the 

arbitral award only after deciding that the award has any content which is 

contrary to one or more fundamental principles of Vietnamese law and the award 

violates the interests of the government (and/or) the legitimate rights and 

interests of third party or parties507. Two instances for “fundamental principles of 

Vietnamese laws” as provided by the Supreme People’s Court are principle of 

party autonomy and the requirement for arbitrators to be impartial and 

independent.  

CHAPTER VII MEANS OF RECOURSE 

Differences between Domestic and International Arbitration 

1. APPEAL ON THE MERITS FROM AN ARBITRAL AWARD 

                                                           
506 See Tuong Duy Luong (Vice-Chief Judge in Council of Judges of Supreme People’s Court), “What should 

be considered as contrary to fundamental principles of Vietnamese laws”, Journal of the People’s Court Vol. 19 

(October 2014) 

507 Art 14.2.dd Resolution 01/2014 
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As mentioned above, a Vietnamese arbitral award is final as regards the merits. 

A valid award, therefore constitutes res judicata, and could not be appealed on the 

merits to a second arbitral tribunal or to any Court.  

We are aware that (for example) the rules of certain commodity trade arbitrations 

in London e.g. the Grain and Feed Trade Association (GAFTA) allow for an 

appeal to a 2nd tier tribunal; there is no such system in Vietnam. 

There are no differences in this context between domestic and international 

arbitration in Vietnam. 

2. SETTING ASIDE OF THE ARBITRAL AWARD (ACTION FOR ANNULMENT, 

VACATION OF THE AWARD) 

There are five (5) grounds under which the arbitral award can be set aside. In 

cases where the award is set aside on the ground of violation of public policy, its 

merits shall be reviewed. 

The award debtor can submit a petition to the competent Court to set aside the 

arbitral award. The court shall hold a hearing to consider the petition and its 

decision shall be final and binding.   

There are five grounds for a party to challenge an arbitral award under the 

LCA508: 

(a) There is no arbitration agreement or the arbitration agreement is null and 

void; 

(b) The arbitration proceedings were inconsistent with the agreement of the 

parties or contrary to the laws; 

(c) The dispute is outside the jurisdiction of the arbitral tribunal;  

(d) Evidence on which the Arbitral Tribunal relied to issue the award is forged 

or improper conduct of an arbitrator prejudice the objectivity and impartiality of 

the arbitral award; 

(e) The arbitral award is contrary to the fundamental principles of the law of 

Vietnam. 

                                                           
508 Art.68(2) LCA 
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In theory, Courts are not allowed to review the merits of the dispute which the 

tribunal has already resolved. However, fundamental principles of Vietnamese 

law have, in some cases, been relied upon to allow the retrial of disputes.  

All such grounds are exhaustive and mandatory. Therefore the merits of the case 

cannot be re-visited in theory and the award can only be refused recognition 

based on the grounds. The parties further cannot exclude any one of these 

grounds.  

The action may not be brought as an action for setting aside. It may be advanced 

in one or more separate actions in case of criminal cases.   

ii. Procedure 

Within thirty (30) days from the date of receipt of an award, the losing party must 

lodge a petition with the competent court to set aside the arbitral award. If a 

petition is lodged out of time due to an event of force majeure, then the duration 

of such event shall not be included in the time-limit for requesting the arbitral 

award to be set aside. 

Although there is no standard form, a petition requesting that an arbitral award 

be set aside must contain the following main particulars: 

- Date on which the petition is made; 

- Name and address of the petitioner; 

- Relief sought and grounds for setting aside the arbitral award. 

The original or validly certified copy of (i) the arbitral award and (ii) the 

arbitration agreement must accompany the submission of the petition. 

If a party discovers a breach of the provisions of the LCA or of the arbitration 

agreement but continues to conduct the arbitration proceedings and does not 

object to such breach within the time-limit stipulated in the LCA, such party shall 

lose the right to object at the arbitration or before the court509. However, this bar 

does not apply in a case of violation of public policy. 

                                                           
509  Art 13 LCA 
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Remission to the tribunal is allowed under the LCA510. A council of three judges 

shall be assigned by the chief judge of the competent court to hear the petition. 

The council of judges may, at the request of a party and if the council considers it 

appropriate, adjourn a petition to set aside an arbitral award for a period not to 

exceed sixty (60) days to allow the arbitration tribunal to rectify its award. The 

arbitration tribunal must notify the court when it has rectified those errors in the 

arbitration proceedings. 

If the arbitration tribunal does not rectify such errors in the proceedings, then the 

council of judges shall continue to hear the petition to set aside the award. 

It should be noted that, regardless of what ground an award was set aside on, the 

arbitration agreement cannot be revived. 

iii. Waiver of Set-Aside 

As mentioned above, the right to petition for an arbitral award to be set aside is 

mandatory. Therefore, the parties cannot agree to waive their rights to appeal or 

challenge the arbitral award and it is not possible for the action for set-aside to be 

excluded by agreement between the parties, whether by the execution of an 

exclusion agreement or otherwise. 

iv. Effect of an award that has been set aside 

An award that has been set aside shall lose its binding force. In a case where the 

council of judges issues a decision to set aside the arbitral award, the parties may 

reach a fresh agreement to bring their dispute before arbitration or either party 

has the right to commence a court proceedings. 

 

3. OTHER MEANS OF RECOURSE 

There are no means of recourse other than those identified above. 

CHAPTER VIII. CONCILIATION/MEDIATION 

1. GENERAL 

                                                           
510  Art.71(7) LCA  
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Vietnam has not adopted the UNCITRAL Model Law on International 

Commercial Conciliation. However, parties in Vietnam are encouraged to use 

conciliation before invoking the courts or arbitration. In fact, PIAC and VIAC are 

two arbitration centers which offer their services for conciliation or mediation. 

Under the PIAC rules, parties shall control the procedure i.e., they are free to set 

their own conciliation rules whereas VIAC has issued its own conciliation rules 

which parties must follow.  

2. LEGAL PROVISIONS 

As stated above, Art. 38511 and Art. 58512 of the LCA regulate the use of conciliation 

in arbitration, allowing the arbitral tribunal to serve as conciliators. The parties 

are free to reach an agreement to settle the disputes as from the time of 

commencement of arbitration proceedings. 

Another source providing regulation of conciliation is Chapter XIII of CPC, which 

provides that the court shall conduct conciliations between parties to settle 

disputes during the period of preparation for the first-instance trial of cases. 

Thus, conciliation is considered as one of the steps (a sequence or a procedure) 

which must be conducted in the course of the settlement of the dispute in 

Vietnamese Courts. It is apparent that conciliation is closely associated with the 

activities of the courts. 

Unquestionably, conciliation and mediation are encouraged in both arbitration 

and the courts in Vietnam.  

                                                           
511  Art.38- LCA Negotiation during arbitration proceedings 

Parties shall still have the right, as from the time of commencement of arbitration proceedings, to voluntarily negotiate 

and reach agreement on termination of the dispute resolution. 

If the parties reach their own agreement on termination of the dispute resolution, they shall have the right to request the 

chairman of the arbitration centre issue a decision staying the dispute resolution  

512  Art. 58- LCA: 

The arbitration tribunal [may], at the request of the parties, conduct a mediation in order for the parties to reach an 

agreement on resolution of their dispute. If the mediation is successful, the arbitration tribunal shall prepare minutes 

of successful mediation to be signed by the parties and certified by the arbitrator/s. 

The arbitration tribunal shall issue a decision recognizing the agreement of the parties. Such decision shall be final and 

shall have the same validity as an arbitral award. 
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CHAPTER IX. INVESTMENT TREATY ARBITRATION 

Vietnam is not party to the 1965 Washington Convention (i.e. ICSID Convention). 

Vietnam does not employ a model Bilateral Investment Treaty (BIT). However, it 

is party to more than 50 BITs (but over 15 of them are not yet in force) and party 

to the ASEAN-Australia-New Zealand FTA. The BITs to which Vietnam is a party 

may be found on the website of UNCITAD513. 

Settling investment disputes by arbitration is also addressed by the Vietnamese 

2005 Law on Investment No. 59-2005-QH11514, the new Law on Investment passed 

by the National Assembly on 26 November 2014 and come into force as from 01 

July 2015 as well as Decision 04/2014/QD-TTg of the Prime Minister dated 14 January 

2014 on promulgation of regulation on coordination regime in resolution of international 

investment disputes. 

Further, it should be taken into account that Vietnam is party to a handful of 

multilateral investment treaties (by region or sector). 

                                                           
513 Available at: http://www.unctad.org/sections/dite_pcbb/docs/bits_vietnam.pdf  

514  Article 12 of the Vietnamese law on Investment 2005- Dispute resolution  

1. Any dispute relating to investment activities in Vietnam shall be resolved through negotiation and conciliation, or 

shall be referred to arbitration or to a court in accordance with law.  

2. Any dispute as between domestic investors or as between a domestic investor and a State administrative body of 

Vietnam relating to investment activities in the territory of Vietnam shall be resolved at a Vietnamese court or 

arbitration body.  

3. Any dispute to which one disputing party is a foreign investor or an enterprise with foreign owned capital, or any 

dispute as between foreign investors shall be resolved by one of the following tribunals and organizations:  

(a) A Vietnamese court;  

(b) A Vietnamese arbitration body;  

(c) A foreign arbitration body;  

(d) An international arbitration body;  

(dd) An arbitration tribunal established in accordance with the agreement of the disputing parties.  

4. Any dispute between a foreign investor and State administrative body of Vietnam relating to investment activities in 

the territory of Vietnam shall be resolved by a Vietnamese court or arbitration body, unless otherwise provided in a 

contract signed between a representative of a competent State body of Vietnam with the foreign investor or in an 

international treaty of which the Socialist Republic of Vietnam is a member” 

 

http://www.unctad.org/sections/dite_pcbb/docs/bits_vietnam.pdf
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Although Vietnam has not become a party to the Energy Charter Treaty and 

ICSID, it is party to ASEAN investment treaties, such as ASEAN Comprehensive 

Investment Agreement; ASEAN-Korea Agreement and ASEAN-China 

Agreement. 

Additionally, most Vietnamese BITs list ICSID as an option once Vietnam 

becomes a party, and usually provide as additional dispute resolution options: 

the courts of the host State or ICSID Additional Facility or ad hoc arbitration 

(frequently under the UNCITRAL Rules).  

So far as the authors are aware, there have been no attempts to enforce any 

BIT/MIT awards in Vietnam. 
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VIETNAM (APAG - 3RD MARCH 2016) 

3rd March 2016: IBA’s Asia Pacific Arbitration Group (APAG) Meeting in 

Shanghai and APAG working Group member meeting, Shanghai, China 

By Nguyen Manh Dzung 

I. Notes on Fundamental Principles of Arbitration Laws 

 As agreed by the Working Group in the previous telephone conference, the next 

step is to identify the fundamental principles of arbitration law. In this regards, 

we believe that the following principles deserve special considerations:  

1. The principle of procedural justice (including the rights of party to 

properly present their cases and the principle of equal treatment)515 

2. The Principle of Party Autonomy516 

3. The Kompetenz-Kompetenz Doctrine517 

4. The Principle of Separability518 

5. The finality of arbitral award519 

6. The impartiality of arbitrator520 

In our humble opinion, justifying the importance of the above principles would 

be unnecessary, while clarifying the contribution of such principles to the 

development of arbitration would require efforts with the scale of a treatise. 

Therefore, we would only have a few words on (i) the principle of party autonomy 

and (ii) the finality of the arbitral award with regards to the harmonization 

                                                           
515 Explanatory Note by the UNCITRAL secretariat on the 1985 Model Law on International Commercial 

Arbitration as amended in 2006, para 31 

516 Report of the [UN] Secretary-General: Possible Features of a Model Law on International Commercial 

Arbitration’, 14 May 1981, UN Doc A/CN.9/207, (1981) 

517 UNCITRAL Digest, p.78, see also George A. Bermann, “The Gateway Problem in International Commercial 

Arbitration”, Yale Journal of International Law Vol 37:1; Emmanuel Gaillard/Yas Banifatemi, “Chapter 8: 

Negative Effect of Competence-Competence”, p.258;  

518 Redfern and Hunter, para 2.98 

519 UNCITRAL Digest p. 184  

520 IBA Guidelines, Explanation to General Standard 1 
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process which is the subject of the Working Group. 

1. Party Autonomy 

The principle of Party autonomy is probably the most important principle, from 

our practical point of view dealing with Vietnam jurisdiction, in the functioning 

of international arbitration as the Drafters of the Model Law acknowledged.521 

Barring certain limitations, the parties’ mutual consent to arbitrate or their 

agreement on the procedure to resolve their own dispute should be duly 

respected.522 However, despite the fact that every jurisdiction acknowledged the 

principle of party autonomy, disparities remain over the application of such 

principle, for example the extent of party autonomy and the balance between 

party autonomy and mandatory provisions, etc. (One notable instance would be 

when the party agrees on arbitration with an appeal and review mechanism by 

domestic court). 

 Furthermore, from the point of view of a Vietnamese arbitration practitioner, 

party autonomy should necessarily entail a wider range of procedural options for 

the parties under national laws. Simply put, the national law cannot give the 

parties one obsolete toolbox, stating that the parties can choose any device from 

that box and calling it “party autonomy”.  

2. The finality of the arbitral award  

It is fundamental that the arbitral award is presumptively valid and final under 

both the Model Law and the New York Convention. Accordingly, the grounds for 

annulment of the award should be exclusive and narrowly-constructed. The 

burden of proof for recourse against the award must be borne by the award 

debtor, while the process for enforcement should be as speedy and simple as 

                                                           
521 Report of the [UN] Secretary-General: Possible Features of a Model Law on International Commercial 

Arbitration’, 14 May 1981, UN Doc A/CN.9/207, (1981) 

522 Redfern and Hunter also stated in their treatise that: “Party autonomy is the guiding principle in determining 

the procedure to be followed in an international commercial arbitration; Redfern and Hunter, with Blackaby and 

Partasides, Law and Practice of International Commercial Arbitration, 4th Edition, 2004 at p 315 
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possible for the award creditor.523 We believe that there is no point in having a 

speedy dispute resolution with a drawn out enforcement process.  

 

However, there are still certain disparities in (i) the interpretation of grounds for 

setting aside/refusal of recognition and enforcement of arbitral award, 

particularly public policy and (ii) the procedure for enforcement of arbitral 

awards in the Asia Pacific region. Inevitably, some jurisdiction takes more 

onerous approach than others and in our opinion, harmonizing such regional 

“idiosyncrasies” proves to be one difficult task for the Working Group.  

Above is our short Note on what would be the fundamental principle of 

arbitration law and a few thoughts on the principle of party autonomy and the 

finality of the arbitral award in light of harmonization of arbitration. We hope that 

it would be beneficial for the preparation for the next meeting of the Working 

Group.  

II. Key elements of successful arbitration 

We refer to the discussion on the elements of successful arbitration in the previous 

tele-conference and would completely concur with the conclusion that “simply an 

adoption of the Model Law without considering any arbitration supportive elements e.g. 

enforceability of arbitral award, attitude of national court, role of arbitration institution, 

status of arbitration rules etc., doesn’t necessarily mean that a good practice of arbitration 

is established in that country.”  

We would attach herewith our paper on Arbitration in Vietnam presented at 

ARPAG 2014 in Melbourne for the information of the Working Group. Therein, 

we categorize the key elements of successful arbitration into two groups (i) 

International Legislations (conventions on arbitration or trade or investment 

                                                           
523 See Gary B. Born, International Arbitration: Law and Practice (Kluwer Law International 2012) 

See also Official Guide to Article IV New York Convention, ¶1-6, available at: 

http://www.newyorkconvention1958.org/index.php?lvl=cmspage&pageid=11&provision=224#navig_note

art_417_1  

 

http://www.newyorkconvention1958.org/index.php?lvl=cmspage&pageid=11&provision=224#navig_noteart_417_1
http://www.newyorkconvention1958.org/index.php?lvl=cmspage&pageid=11&provision=224#navig_noteart_417_1
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treaties that Vietnam is a member) and (ii) Legal Infrastructure (national laws, 

courts’ attitude, pool of arbitrators and practitioners etc.); and further analyze 

these elements in the context of arbitration in Vietnam. 

III. Jurisdictional Study on Arbitration Laws in Asia Pacific Region 

We are against the idea of conducting a survey on current status of arbitration 

laws in Asia Pacific region. Constraints of time and efforts aside, we strongly 

recommend the Working Group to make use of many other reliable resources 

such as: 

- The ICCA Handbook on International Arbitration524  

- The IBA Country Report525 

- Global Arbitration Review (GAR) 

- World Arbitration Reporter (WAR)526  

- International Commercial Arbitration: An Asia Pacific Perspective (2nd 

edition - not published yet) for a detailed, practice-oriented reports from 20 

jurisdictions in Asia Pacific Region. 

- Database of UNCITRAL which provides clearly the list of Model Law 

Countries and their reservation/derivations527 

- Etc. 

We also believe that admirable members of Working Group will definitely have 

more insightful suggestions as to sources to research on statuses of arbitration 

laws in the region. Furthermore, as experienced and respected practitioners, 

members of the Working Group may introduce some key contacts in different 

jurisdictions in the region.  

Our last suggestion in this issue is that in conducting the Jurisdictional Study, the 

Working Group should keep in touch with leading practitioners from developing 

                                                           
524See ICCA Publications at: http://www.pca-cpa.org/showpage.asp?pag_id=1182  

525 Available at: http://www.ibanet.org/Article/Detail.aspx?ArticleUid=a646cf32-0ad8-4666-876b-

c3d045028e64  

526 See http://www.jurispub.com/cart.php?m=product_detail&p=828  

527 Available at: 

http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_status.html  

http://www.pca-cpa.org/showpage.asp?pag_id=1182
http://www.ibanet.org/Article/Detail.aspx?ArticleUid=a646cf32-0ad8-4666-876b-c3d045028e64
http://www.ibanet.org/Article/Detail.aspx?ArticleUid=a646cf32-0ad8-4666-876b-c3d045028e64
http://www.jurispub.com/cart.php?m=product_detail&p=828
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_status.html
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countries. Jurisdictions such as Cambodia or Myanmar are building their own 

arbitration legislation and we believe that such jurisdictions are the ones who will 

benefit the most from the result of the Jurisdictional Study.  

For example (and also for the information of the Working Group), the IFC of the 

World Bank has introduced us to three legal professional and active ADR 

practitioners below, who are currently participating in the drafting of the first 

arbitration law in Cambodia:  

1. Mr. Monin Ros  

 Chairman of the Executive Board of National Commercial Arbitration Center  

 Partner of Apex Camlaw Group  

 Emial: mros@apexlaw.co.kh, lawmonin@gmail.com  

2. Ms. Mealy Khieu  

 Member of the Executive Board of National Commercial Arbitration Center  

 Partner of Sok Siphana & Associates  

 Email: khieu.mealy@zicolaw.com  

3. Mr. Youdy Bun  

 Member of the Executive Board of the National Commercial Arbitration Center  

 Partner of Bun & Associates  

 Email: bun@bun-associates.com  

IV.  How the arbitration laws in Asia Pacific region can be harmonized 

Based on the development of arbitration in each jurisdiction, we find that there 

are currently three “groups” as follows:  

 The Arbitration Hubs within the region: Hong Kong and Singapore or 

Australia, etc.  

 The rising Jurisdictions (with rapid development in recent years and are 

closely behind Hong Kong or Singapore): Korea, Malaysia, Japan, etc. 

 Less developed jurisdictions such as Vietnam, Myanmar or Cambodia, etc.  

The above categorization is of course our humble opinion only and made with all 

respects to each above-mentioned jurisdiction. Nevertheless, we believe other 

mailto:mros@apexlaw.co.kh
mailto:lawmonin@gmail.com
mailto:khieu.mealy@zicolaw.com
mailto:bun@bun-associates.com
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members shall agree with us that the levels of development in regional 

jurisdictions are substantially different. We therefore opine that the road-map to 

harmonization should start with the third group i.e. jurisdictions who are 

building/re-building/modifying their own national laws on arbitration. It would 

be much easier for arbitration laws in Asia Pacific region to be harmonized if the 

national laws of such countries can share the fundamental principles of 

arbitration with the Model Law or even adopt the Model Law in their arbitration 

laws whether fully or partly depend on local circumstances. 

In achieving such purpose, we would highlight the importance of co-operating 

with following organizations, given the resources and limited political influence 

of IBA over national law-making process: 

 National arbitration institutions under umbrellas of ARPAG: for internal 

support within each jurisdiction. Institutions shall undoubtedly benefit from 

arbitration-friendly and harmonized arbitration laws and they are always the 

engines for development of arbitration in each jurisdiction.  

 UNCITRAL: for their involvement in drafting national arbitration law and 

guiding the application of New York Convention. 

 International Sponsors: World Bank, ADB, IMF, IFC or ODA sponsors 

such as US Aid, UK Aid, JICA, etc. as sources of funds and technical supports in 

the law-making process of each specific jurisdiction. 

 CIArb: for Training and Education systems. 

Our suggestions are based on our local experience while involving in drafting and 

promulgating the Law on Commercial Arbitration in Vietnam – the LCA 2010 

may not be as closed to international standards as arbitration laws in some 

jurisdictions within the region, however, the supports from abovementioned 

organizations are invaluable given that the LCA adopted many fundamental 

principles of arbitration which could become cornerstones for any future 

development or amendment. 

The above is some of though which we hope to be beneficial for Working Group. 

/. 
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WORKING GROUP ON HARMONIZING ARBITRATION LAWS 

GENERAL 

1) Please state the jurisdiction in respect of which you will be preparing 

the report.  

VIETNAM (socialist legal system – comparable to civil law) 

2) What are the relevant arbitration laws in this jurisdiction? 

 The primary statutes governing arbitral proceedings as well as the 

recognition and enforcement of awards in Vietnam are the 2010 Law on 

Commercial Arbitration (the “LCA”), the 2008 Law on Enforcement of Civil 

Judgments (the “LECJ”) and the 2004 Civil Procedure Code as amended in 2011 

(the “CPC”).  

 The LCA, approved on 17 June 2010 and in force as from 01 January 2011, 

generally governs arbitration proceedings in Vietnam. The LCA succeeds the 

Ordinance on Commercial Arbitration 2003 (the “OCA”). However the OCA still 

governs arbitration agreements concluded prior to the effective date of the LCA. 

 The CPC, approved on 15 June 2004, in force as from 01 January 2005 and 

amended in 2011, contains a chapter governing recognition of foreign arbitral 

awards in Vietnam.  

 The LECJ, approved on 14 December 2008 and in force as from 01 July 2009, 

has detailed provision dealing with the enforcement of both domestic and 

recognised foreign arbitration awards. 

 As arbitration agreement is considered as “civil transaction”, the Civil 

Code, passed on June 14, 2005 (the “Civil Code”) is referred to on various matters 

such as interpretation of arbitration agreement, fraud and coerce in conclusion of 

arbitration agreement, legal capacity to conclude the arbitration agreement, etc. 

 Additionally, there are by-laws (Degrees, Circulars or Resolutions etc.) 

guiding the implementation of the said legislation, such as the Resolution 

01/2014/NQ-HDTP of the Council of Judges of the Supreme People’s Court to 

provide guidance on certain provisions of the LCA, passed on 20 March 2014 and 
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came into force as from 01 July 2014 (the “Resolution 01/2014”) or Decree No. 

63/2011/ND-CP on detailing and guiding certain articles of the LCA.  

 The Resolution 01/2014 is one of the most important legal documents 

regulating arbitration in Vietnam where Supreme People’s Court (i) explains 

numerous vague legal provisions on validity of arbitration agreement and ground 

for setting aside arbitral award, (ii) clarifies the supervisory and supporting role 

of domestic courts and (iii) extend court supporting power over foreign 

arbitration seated in Vietnam. 

 Although outside the scope of this question, this reporter opines that it is 

worth mentioning the Internal Guidance No. 246 dated 25 July 2014 of the 

Supreme People’s Court on the Recognition and Enforcement of Foreign Arbitral 

Awards in Vietnam. The Internal Guidance No. 246, though being a non-binding 

guidance, aims to resolve the recent arbitrary court decisions refusing recognition 

and enforcement of foreign awards in Vietnam. 

3) Is the arbitration law in this jurisdiction consistent with international 

norms and standards? 

Overall yes, the LCA is substantially inspired by UNCITRAL Model Law on 

International Commercial Arbitration, 2006 revisions. Vietnam is also a member 

of the New York Convention 1958 on Recognition and Enforcement of Foreign 

Arbitral Award (“New York Convention 1958”), which in theory ensures that the 

Convention must be duly followed by Vietnamese Courts. 

There are certain deviations from international standards, though it is important 

to note that all fundamental principles of arbitration have been adopted in 

arbitration laws of Vietnam (legitimacy of valid arbitration agreement, 

fundamental due process, limited courts’ involvement, party autonomy, finality 

of arbitral award, etc.).  

PARTY AUTONOMY  

4) Is the principle of party autonomy generally recognized under the 

arbitration laws of this jurisdiction? 

Yes, Article 4.1 of the LCA expressly recognizes the principle of party autonomy 
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as one fundamental principle in resolving dispute by arbitration. 

5) To what extent is the principle of party autonomy observed and upheld 

in practice in international arbitrations seated in this jurisdiction in relation to 

the following?  

a. Choice of seat of arbitration  

The parties are free to choose the seat of arbitration under Article 11 of the LCA. 

The reporter would further explain that under Vietnamese law, the “seat of 

arbitration” is not a factor to decide whether one arbitration is foreign or 

domestic. To be more specific, under Article 3.11 of the LCA, arbitration seated in 

Vietnam with applicable arbitration law being foreign laws shall be regarded as 

foreign arbitration. Furthermore, under Article 342.2 of the CPC, the arbitral 

award of foreign institution is also considered as foreign arbitral award even 

when the “seat of arbitration” is Vietnam and the LCA is applicable. This 

provision of Article 342.2 has caused many practical difficulties and widespread 

criticism. 

b. Choice of governing law  

The parties are free to choose the governing law for dispute involving foreign 

element under Article 14.2 LCA. A foreign element is defined under Article 758 

of Civil Code as where “at least one party is a foreign agency, organization or individual 

or overseas Vietnamese or civil relations between the parties being Vietnamese citizens, 

organizations but the bases for establishing, altering or terminating those relations are 

foreign laws, arise overseas or assets related to such relations are located overseas”. 

Vietnamese Law shall apply regardless of choice of governing law of the parties if the 

dispute is without any foreign element under Article 14.1 of LCA, or the subject of the 

transaction is immovable property in Vietnam under Article 769.2 of the Civil Code. We 

would note that the provision of Article 14.1 of the LCA may not be in line with the new 

Law on Investment of Vietnam passed by National Assembly on 26 November 2014. That 

is, under Article 4.4 of the new Investment Law, entity with foreign capital can choose 

foreign law as governing law though in theory there is no “foreign element”.  

c. Choice of arbitrator / appointment & composition of arbitral tribunal  
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The parties are free to agree on the number of arbitrators and the constitution of 

the tribunal under Articles 39.1 and 40 of the LCA. 

There is, however, limitation to the choice of arbitrator in that one person must 

satisfy certain qualifications under Article 20 of the LCA to be an arbitrator. 

Particularly, the prospective arbitrator must (i) have full civil legal capacity as 

prescribed in the Civil Code; and (ii) possess a university-level degree and five 

(05) years of working experience in his/her field of study. Nonetheless, in special 

cases, an expert with high qualifications and considerable practical experience 

who fails to satisfy the above requirements may still be selected to act as an 

arbitrator. Otherwise, these qualifications are non-waivable irrespective of the 

parties’ agreement. 

d. Choice of applicable procedural rules governing conduct of arbitration 

proceedings  

The parties may agree on the procedural rules governing the conduct of 

arbitration proceedings. However, it should be noted that when the parties choose 

the rules of one institution while opting for another arbitral institution to conduct 

the proceedings, such an agreement risk being incapable of being performed if 

the conducting institution does not permit the application of other institutions’ 

procedural rules.  

Furthermore, the arbitration rules of arbitration institutions in Vietnam also have 

to be in due compliance with the abovementioned procedural provisions under 

Article 28.1 LCA. Therefore, concerning the procedural aspects of arbitration, 

party autonomy is restricted. Particularly, under the LCA, the parties are free to 

agree on procedural issues where the LCA specifies ‘if the parties agreed’. Absent 

that specification, the parties should strictly comply with the procedure as set out 

under the LCA.  

6) Is the principle of equal treatment of parties generally recognized under 

this jurisdiction’s arbitration law? 

Yes, principle of equal treatment is recognized in Article 4.3 of the LCA as one 

fundamental principle in resolving dispute by arbitration. 
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7) To what extent is the principle of equal treatment observed in practice 

in international arbitrations seated in this jurisdiction?  

The principle of equal treatment is duly observed in Vietnam. In particulars, the 

parties have equal rights and obligations, and the Tribunal must facilitate the 

parties in exercising such rights and obligations under Article 4.3 of the LCA. 

There have been rare cases where it was reported during the enforcement stage 

before local courts that the Tribunal overlooked particular submission of one 

party or treated their arguments in an unfair manner528. However the convictions 

are arguably dubious and do not reflect the general observations of principle of 

equal treatment in arbitrations seated in Vietnam. 

INTERVIEWS WITH PROSPECTIVE ARBITRATORS 

8) In international arbitrations seated in this jurisdiction, is it common for 

parties or their legal counsel to interview prospective candidates for arbitrator? 

To the best of this reporter’s knowledge, pre-appointment communication to 

check on the availability, conflict of interests and, to a certain extent, willingness 

of prospective candidates is common practice in Vietnam. Meanwhile, an 

“interview” on other matters such as expertise and experience of candidates are 

much less frequent. 

9) How commonly are such interviews with prospective candidates held 

jointly with all parties present?  

Rarely. This reporter has not been aware of any joint interview to choose 

prospective candidates.  

10) How commonly are such interviews with prospective candidates taped 

or a file note made and subsequently disclosed to the opposing party?  

 

                                                           
528 For example Hoa Sen v. Stemcor [2011] Appellate Court – Supreme People’s Court in Ho Chi Minh City 

Hoa Sen applied to set aside a VIAC Arbitral Award resolving its dispute against Stem Cor based on alleged 

bias of the Tribunal. In justifying the lack of impartiality of the Tribunal, Hoa Sen explained that the Tribunal 

had ignored one of its submissions. Both the first instance Court and the Appellate Court in Ho Chi Minh City 

accepted such reasoning of Hoa Sen and set aside the Award. 
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Rarely. This reporter does not know any case where tape or file note recording 

pre-appointment communication being intentionally submitted during 

arbitration in Vietnam. 

11) What are the factors which are commonly considered during such 

interviews with prospective candidates for arbitrator: 

To the best of this reporter’s knowledge, availability and conflict of interests are 

most common factors. The prospective arbitrators also normally wish to know the 

nature of the dispute to see whether such kind of dispute would suit his/her fields 

of expertise. 

CONFLICTS OF INTEREST / IMPARTIALITY & INDEPENDENCE OF 

ARBITRATORS 

12) Is the principle of impartiality and independence of arbitrators 

recognized under this jurisdiction’s arbitration law?  

Article 4.2 of the LCA set out the requirement for arbitrators to be independent, 

objective and impartial; this requirement is one of the fundamental principles in 

resolving dispute by arbitration.  

13) Does this jurisdiction have its own standard of independence and 

impartiality of arbitrators, either by law, institutional rules or case law? Are 

such standards similar to that in the IBA Guidelines?  

The only written standard is the rather outdated Code of Ethics for Arbitrators in 

1996 of the VIAC. The VIAC Code of Ethics for Arbitrators in 1996, which contains 

some similar provisions to the IBA Code of Ethics 1987, is not popular in practice. 

The VIAC now considers revising the Code of Ethics whereby the IBA Guidelines 

may be incorporated with certain amendments to balance the international 

standards with local characteristics.  

14) To what extent are the IBA Guidelines on Conflicts of Interest in 

International Arbitration utilized or adopted in this jurisdiction? 

The IBA Guidelines on Conflicts of Interest in International Arbitration is not 

officially adopted but is widely utilized due to its referential value on perceptions 

of conflicts of interests of arbitrators.  
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15) Where challenges are brought against arbitrators:- 

a. How frequently are such challenges brought on the grounds of lack of 

independence and impartiality?  

Almost all grounds for parties to request for replacement of arbitrators under 

Article 42.1 LCA are based on or relevant to lack of independence and 

impartiality.  

b. How frequently are such challenges on the grounds of the arbitrator’s 

lack of independence and impartiality upheld?  

For challenge upheld in arbitration proceedings, this reporter would respectfully 

refrain from answering due to insufficient information as arbitration is strictly 

confidential. 

After arbitral proceedings, it is not unusual for party to rely on alleged lack of 

impartiality and independence of arbitrator to apply for annulment of arbitral 

award before courts. The grounds for challenge, however, are arbitrary: 

contended conflict of interests to poorly-structured award and dubious choice of 

words arbitrator may all work as indication of bias in the eyes of award debtor. 

This could be explained by the unfamiliarity with arbitration in general and the 

concept of “independence and impartiality” of arbitrator in particular. The 

Courts’ decision on lack of impartiality and independence of arbitrators are 

hardly consistent either. 

For the foresaid reasons, this reporter humbly opines that it is now premature to 

determine the practice/trend of challenge of arbitrators in Vietnam, especially 

when the concepts of independence and impartiality as well as relevant standards 

have not yet been generally understood in Vietnam.  

c. How frequently are such challenges on the grounds of lack of 

independence and impartiality made in relation to the chairman of the 

Tribunal? 

There is no clear-cut trend on challenging the independence and impartiality of 

the Tribunal. It could equally be opposing party-appointed arbitrators or 

chairman of Tribunal, many times the losing parties even challenges the 

impartiality of the Tribunal as a whole due to “suspicious” or unconvincing 
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wording. 

Again it should be noted that the standard of independence and impartiality of 

arbitrators in Vietnam is not familiar with majorities of arbitration-users as well 

as local courts. 

d. How frequently are such challenges on the grounds of lack of 

independence and impartiality made in relation to the parties-nominated / co-

arbitrators? 

Please be referred to our answer for question 15.c above. 

16) To what extent, in your opinion, are arbitrators appointed in arbitrations 

seated in this jurisdiction impartial and independent in practice? 

The VIAC and Tribunals established to resolve VIAC Arbitration are overall 

regarded as an impartial and independent forum in practice. This reputation is 

further cemented by the recent case SK E & C v. Vinalines where the Tribunal 

with three Vietnamese arbitrators reasonably decided against Vinalines – a giant 

state-owned company regardless of political pressure. 

Vietnam has a small pool of arbitrators and arbitration practitioners, which 

explains why relationships between renowned experts and lawyers are 

unavoidable. However, such relationships rarely lead to bias in practice – there 

has been no report on any arbitrator being removed due to professional/personal 

relationships with parties’ counsels.  

EMERGENCY ARBITRATIONS 

17) To what extent have emergency arbitrator procedures been utilized in 

this jurisdiction? 

Emergency arbitrator procedures have never been utilized in Vietnam simply 

because there has yet to be any legal basis for such procedure in the LCA or any 

arbitration rules. 

18) Are the awards of an emergency arbitrator or tribunal enforceable in this 

jurisdiction? 

To the best of this reporter’s knowledge, this issue is untested in practice. In 

theory, any interim relief ordered by emergency arbitrator may fall into the scope 



www.dzungsrt.com 

424 

Back to main menu 

of the term “arbitral decision” in the LCA and CPC and is not considered as a full 

and final award, thus may not be enforceable in Vietnam under the same process 

of recognition and enforcement of foreign arbitral awards under the New York 

Convention 1958 and the CPC.  

PRELIMINARY ORDERS  

19) How frequently are applications for preliminary orders made in 

arbitration proceedings in this jurisdiction?  

The LCA does not provide for a legal regime for preliminary order as in Article 

17B and 17C of the Model Law. Application for interim measures under Chapter 

VII of the LCA is already an ex-parte proceeding to begin with. 

20) In cases where applications for preliminary orders are made, how often 

are such orders eventually made by the tribunal?  

As explained on Answer 19, there is no counterpart for preliminary order regime 

in the LCA. Request for interim measures are regularly approved by Tribunal and 

local Courts.  

JUDICIAL INTERVENTION  

21) Is the principle of limited court involvement in the arbitration process 

recognized under this jurisdiction’s arbitration law? 

Yes, even though the LCA does not contain any provision with similar wording 

to Article 5 of the Model Law on Extent of Court Intervention, the LCA and the 

Resolution 01/2014 all reflect the principle of limited court involvement in 

arbitration process.  

22) To what extent are the judges in the courts of this jurisdiction familiar 

with the laws and international conventions dealing with international 

arbitration? 

Overall, the judges in Vietnam are not familiar with the laws and international 

conventions dealing with international arbitration.  

Vietnamese judges tend to be heavily affected by local litigation mindsets and 

more often than not incline to apply provisions of domestic legislations (such as 

the CPC or the LCA) over international conventions especially the New York 
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Convention 1958. As concluded recently in a Conference of the Ministry of Justice 

of Vietnam in 21 November 2014, this shortcoming is partly caused by (i) 

unfamiliarity with international arbitration of most local judges and (ii) the 

overwhelming annual case load of local courts. 

There are also positive signs: proposals have been made for arbitration matters to 

be enrolled by specialized court(s), long-term plans have been set up to improve 

judges’ knowledge on arbitration, and most notably, the Model Law have been 

used as one of the main reference source in drafting both the LCA and the recent 

Resolution 01/2014 of the Supreme People’s Court etc.  

23) In general, how often do the national courts of this jurisdiction interfere 

in the arbitration process to:- 

a. Enforce an arbitration agreement between parties? 

There is no official statistic on the number of arbitration agreement being enforced 

by national courts in practice.  

According to the newly-promulgated Resolution 01/2014, the Supreme People’s 

Court has provided in Article 2.2.b that the national court must refuse to enroll 

the case upon noticing the existence of an arbitration agreement without 

considering the validity of such an agreement. Therefore, it is expected for 

national courts to respect the arbitration agreement of the parties with frequency 

in line with Resolution 01/2014. 

For further clarification, this reporter would note that different from the Model 

Law and New York Convention 1958 which require an act of referring the parties 

to arbitration at the request of one party, the LCA and the Resolution 01/2014 

oblige the national Courts to refuse enrollment or return the statements of claim 

(if already enrolled) even without any request upon being aware of the existence 

of an arbitration agreement.  

b. Determine preliminary issues e.g. jurisdiction of tribunal?  

According to the preliminary research of the Ministry of Justice (not yet official), 

the courts have been requested to review the Decisions on jurisdiction of the 

Tribunals in around ten (10) cases since the promulgation of the LCA.  
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c. Uphold challenges to arbitrators? 

Challenges to arbitrators in institutional arbitration shall be decided by the 

President of the arbitral institution. This decision is final under Article 42.5 LCA 

and the Court does not have jurisdiction to consider the challenge to arbitrators. 

The Court may consider challenges to arbitrators in ad hoc arbitration though in 

practice there has never been any report on such challenges. 

d. Replace arbitrators who are unable to unwilling to act? 

For institutional arbitration, replacing arbitrators shall be conducted in the same 

way as appointment of arbitrators: the party may appoint another arbitrator in 

case of party-appointed arbitrators, or the co-arbitrators shall agree on a new 

Presiding Arbitrator. Failing to do so, the replacement shall be within the 

discretion of the President of Arbitral Institution. 

The Court can only replace arbitrators in ad hoc arbitration. However in practice 

the Court is rarely, if never, requested to do so since the promulgation of the LCA.  

e. Assist with an application seeking to obtain or preserve evidence prior 

to commencement of arbitration proceedings and/or other interlocutory 

applications? 

According to the preliminary research and overview of the Ministry of Justice, the 

Courts have issued around fifteen (15) injunctions to apply interim reliefs to 

support arbitration. Recently, there is a worrying trend of local Courts 

mishandling this function by suspending numerous irrevocable Letters of Credits 

for mere commercial disputes being resolved in arbitration.  

24) What are the grounds on which the courts in this jurisdiction set aside 

an award? 

Under Article 68 of the LCA, the courts can set aside an arbitral award based on 

the following grounds:  

 There was no arbitration agreement or the arbitration agreement is void;  

 The composition of the arbitration tribunal was [or] the arbitration 

proceedings were inconsistent with the agreement of the parties or contrary to the 

provisions of the LCA; 
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 The dispute was not within the jurisdiction of the arbitration tribunal; 

where an award contains certain contents which exceeds the jurisdiction of the 

arbitration tribunal, such content shall be set aside;  

 The evidence supplied by the parties on which the arbitration tribunal 

relied to issue the award was forged; [or] an arbitrator received money, assets or 

some other material benefit from one of the parties in dispute which affected the 

objectivity and impartiality of the arbitral award;  

 The arbitral award is contrary to the fundamental principles of the law of 

Vietnam.  

A preliminary comparison demonstrates that Article 34 Model Law and Article 

68 LCA shares similar grounds including (i) invalidity of arbitration agreement, 

(ii) ultra vires award, and (iii) irregularity in composition of arbitral tribunal and 

the arbitral proceedings. The Model Law does not have any express ground 

equivalent to Article 68.2(d) of the LCA regarding forged evidence and arbitrator 

accepting money from one party. However, such grounds are not an odd 

inclusion in the context of international practice of arbitration. The closest 

reference could be the Arbitration Law of People Republic of China, which 

contains similar provisions in its Article 58. The most debatable divergence from 

international practice, therefore, is the term “fundamental principles of 

Vietnamese laws” and its broad scope of interpretation. 

ENFORCEMENT / SETTING ASIDE OF FOREIGN ARBITRAL 

AWARDS  

25) Have the courts in this jurisdiction set aside or annulled an arbitration 

award issued in another jurisdiction? 

Vietnamese Courts do not have the jurisdiction to set aside foreign arbitral award. 

Refusal of recognition and enforcement, however, are rather common. 

26) On what grounds and how frequently have the courts in this jurisdiction 

set aside or vacated an arbitration award issued in another jurisdiction (please 

tick and rank frequency):  

*The reporter would first reserve that the frequency of the below-listed grounds 
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are based on our knowledge only without any official statistic and publication of 

courts’ Decisions. The Ministry of Justice is currently calling for a better and more 

transparent record of recognition an enforcement of arbitral award in Vietnam in 

context of the anniversary of 20-year implementation of New York Convention 

1958 in Vietnam and the national assessment of implementation of the CPC. 

 Invalidity of arbitration agreement:  

This ground is frequently resorted to. Courts often find that the signatory of 

arbitration agreement lacks the authority to sign the Contract and the arbitration 

agreement therein.  

 Party not given proper notice of appointment of an arbitrator or of 

arbitral proceedings:  

This ground is also a common ground for refusal of recognition and enforcement 

of foreign arbitral award, especially in ex parte arbitral proceedings involving 

Vietnamese respondents. The reason for this high frequency is due to the overly 

strict and local litigation-based standards of the Court in determining the validity 

of service of arbitral notices (for example requiring confirmation of receipt of the 

legal representative of recalcitrant parties). 

 Party was not able to present its case  

This ground is more frequently referred to as a consequence of improper service 

of arbitral notices in ex parte proceedings. 

 Award deals with a dispute not contemplated or falling within the terms 

of the submission to arbitration or contains decisions on matters beyond the 

scope of the submission to arbitration 

Rarely seen, there is no published record of any foreign arbitral award being 

refused of recognition due to ultra vires decision.  

 Composition of arbitral tribunal or arbitral procedure was not in 

accordance with the agreement of the parties 

Rarely seen 

 Subject matter of dispute is not capable of settlement by arbitration 

under the national law  
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This was once a familiar ground for refusal of recognition and enforcement of 

foreign arbitral award – for example in the infamous Tyco v. Leighton case in 2003 

the Supreme People’s Court in Ho Chi Minh City held that the dispute over 

construction activities were not arising out of “commercial relation” thus refused 

the recognition of the arbitral award made in Queensland, Australia.  

However, the LCA has substantially widened the scope of arbitrable dispute and 

this ground then nearly exists in theory only.  

 Breach of public policy of the jurisdiction 

The CPC replace the term “public policy” with “fundamental principles of 

Vietnamese laws”. The later phrase should have been a parlance of “public 

policy”, though in practice has been applied with an extremely broad scope.  

This is another frequent ground as the award debtor tends to escalate any 

provision in Vietnamese laws to be a “fundamental principle”, for example the 

acceptance process under construction law529 or the requirement of actual 

damages under commercial law530. Lately, in the Resolution 01/2014, the 

Supreme People’s Court has tried to narrow the scope of such term as “basic 

principles on conduct, whose effects are most overriding in respect of the development and 

implementation of Vietnamese law”. The new definition, however, is still far from 

being clear and concise. 

 Award was induced by or affected by fraud or corruption  

This ground is neither expressly provided in the CPC nor reported to ever be 

raised in practice. 

However, the reporter would note that fraud and corruption may be considered 

as contrary to social moral thus arguably contradict the “fundamental principles 

of Vietnamese laws”. 

 Breach of the rules of natural justice occurred in connection with the 

making of the award 

                                                           
529 STT-260 Partnership v. Sudico [2014], People’s Court of Hanoi 

530 Toepfer v. Sao Mai [2011] Appellate Court – Supreme People’s Court in Hanoi 
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This ground is neither expressly provided in the CPC nor reported to ever be 

raised in practice.  

However, it should also be noted that similar to fraud and corruption, violation 

of natural justice may also be categorized as contrary to “fundamental principles 

of Vietnamese laws”. 

27) To what extent is the enforcement of foreign arbitral awards by the 

courts of this jurisdiction performed in accordance with the New York 

Convention?  

Statistic: Even though there is still debate on the accurate number of applications 

for recognition and enforcement in recent years, it is unanimously agreed 

between all governmental authorities, the courts and the practitioners that the 

success rate of such applications is horribly low. For instance, in recent six (06) 

years, the Ministry of Justice is reported to enroll around 63 applications for 

recognition and enforcement with 21 applications being recognized. Out of 21 

successful applications, 15 awards must be enforced by enforcement authority 

and 9/15 coercive enforcement ends up being returned due to failures to locate 

the assets of award debtors. 

Manner: the way in which the Court refused of recognition and enforcement of 

foreign arbitral awards are also far from being in line with the New York 

Convention 1958. Major mischiefs include reversal of burden of proof under 

Article V on award creditor instead of award debtor, subjective interpretation of 

foreign law, arbitrary application of “fundamental principles of Vietnamese 

laws”, parochial attitude and overdue proceedings (to be further explained in 

Question 28).  

Positive signs: the internal Guidance No. 246 dated 25 July 2014 of the Supreme 

People’s Court is the silver lining amid the reality of arbitrary refusal of 

recognition and enforcement of arbitral award. By simply but sternly reminding 

what the recognition and enforcement should have been under the CPC and the 

international convention (implicit reference to the New York Convention), the 

internal Guidance No. 246 at least serves as a temporary remedy before any 
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systematic improvements are being made. 

The Ministry of Justice, the Supreme Courts and other authorities and 

practitioners have also sit together on recent Conferences to assess the 

implementation of the Convention and propose practical solutions to rapidly 

improve the current situation.  

28) What are the common challenges in seeking the enforcement of foreign 

arbitral awards in this jurisdiction? 

(iii) Heavy and Reversal Burden of Proof for the Award Creditor 

Burden of proof is the most onerous issue in the procedure for recognition and 

enforcement of arbitral award in Vietnam despite the provision of Article V(1) of 

the New York Convention.  

In practice, Vietnamese award debtors frequently request the court to impose the 

burden of proof on award creditors as part of the application for recognition and 

enforcement. The courts have rarely ruled on this issue and in fact, however, 

judges may be eager to require award creditors to furnish documents to establish 

that their applications have not fallen into one of the exceptions for recognition 

and enforcement in Article 370 the CPC and Article V of the New York 

Convention.531 This approach can lead to a reversal of the burden of proof in 

practice.  

International creditors applying for recognition and enforcement of foreign 

arbitral awards are therefore advised to prepare more documents than strictly 

required by the CPC and the New York Convention.  

(iv) Significant Delays in Legal Proceedings 

In addition to the reversed burden of proof, foreign award creditors may have to 

face unexplained delays in enrolling the petition and during the consideration 

                                                           
531 See for example, Mechel Metal Supply Ltd. v Thien Phu, Decision No. 211/QD-KCNQDTT-ST dated 01 

August 2005 of People’s Court of Ho Chi Minh City; Decision 08/2013/VKDTM dated 20 May 2013 of the 

People’s Court of Hanoi, Decision 01/2013/QDKDTM-ST dated 30 October 2013 of People’s Court of Thai 

Binh Province at Note 4; Decision 1339/2012/QDST-KDTM dated 05 September 2012 of People’s Court of Ho 

Chi Minh City at Note 3 
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process by competent courts. One recognition and enforcement first-instance 

process may last more than one year, not to mention that the first-instance 

decision is subject to appeal – which may add another five or six months to the 

process.  

(v) Parochial approach in interpreting grounds for refusal of recognition and 

enforcement 

Vietnamese Courts tend to misinterpret provisions of foreign law and 

international arbitration rules, being heavily affected by Vietnamese law and local 

litigation mindset. For example, the Courts more often than not assess the 

authority to sign of representative of foreign parties based merely on their 

certificate of incorporation while overlooking sworn affidavit of foreign lawyers 

on legal capacity under foreign law532. Concerning arbitration rules, particularly 

on service of arbitral notices, the Courts always requires proof of receipt of arbitral 

notices as proof of delivery and tracking record are deemed insufficient. The 

Courts may even require signatures of legal representative/authorized 

representative of Vietnamese parties on confirmation of receipt – a requirement 

which is even unreasonable for arbitration seated in Vietnam533.  

(vi) Review on merits of the award and “fundamental principles of Vietnamese laws” 

This is another frequent ground as the award debtor tends to escalate any 

provision in Vietnamese laws to be a “fundamental principle”, for example the 

acceptance process under construction law534 or the requirement of actual 

damages under commercial law535. Notably, in refusing the recognition and 

enforcement of foreign arbitral awards in the foresaid examples, the Courts even 

analyze the findings of the Tribunal on substantive issues of the dispute – which 

is clearly a re-trial of the dispute which is prohibited in Article 369 of the CPC. 

                                                           
532 See for example, STT-260 Partnership v. Sudico [2014], People’s Court of Hanoi 

533 See for example, Louis Dreyfus v. Dong Phat [2014], Appellate Court – Supreme People’s Court of Hanoi 

534 STT-260 Partnership v. Sudico [2014], People’s Court of Hanoi 

535 Toepfer v. Sao Mai [2011] Appellate Court – Supreme People’s Court in Hanoi 
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29) When reviewing an application for enforcement of a foreign arbitral 

award, do the courts of this jurisdiction examine the merits? 

Please be referred to Answer 28 above, the Courts tend to examine the merits of 

the arbitral award if the award creditor raise the grounds of “fundamental 

principles of Vietnamese laws”.  

TAKING OF EVIDENCE & DOCUMENT PRODUCTION 

30) In international arbitrations in this jurisdiction, how widespread is the 

use (or adoption into any guidelines of the jurisdiction) of the IBA Rules on the 

Taking of Evidence in International Arbitration?  

Explicit adoption of the IBA Rules on Taking of Evidence is not common, partly 

since the Tribunal does not have to notice the parties on how and based on what 

principles they may assess the evidence. However, the IBA Rules on Taking of 

Evidence is believed to be of high referential value. 

31) How frequently is a document production request used in arbitration 

proceeding in this jurisdiction?  

This reporter would reserve that this matter is rarely brought up in any public 

discussion, publication or academic conference, thus there may not be sufficient 

information to answer this question. As far as we know, the Tribunal normally 

does not hesitate to enquire for further evidence or document which they deem 

may be helpful for the resolution of the case. Such kind of request is lesser seen 

from the parties.  

32) How commonly are the following aspects relating to taking of evidence 

complied with or enforced in arbitration proceedings in this jurisdiction?  

a. Early consultations to agree on the process for taking of evidence 

Not common, the parties may freely submit whatever they deem appropriate and 

the Tribunal usually inclines to remain silent on their method of taking of 

evidence 

b. Use of the Redfern Schedule for document requests (a table setting out 

the requested documents, relevance and materiality to the dispute) 

Rarely seen. 

c. Right of tribunal to make its own document requests to the parties  
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Common, the Tribunal is entitled to request the party to furnish evidence if the 

Tribunal deems necessary. 

d. Use of electronic discovery (e.g. electronic hyperlinked bundles / 

paperless hearings) 

Rarely seen. 

e. Questioning / Cross-examination of witnesses 

There is little information on the frequency of cross-examination of witness, 

though questioning witness during the Hearing may be common.  

f. Use of a tribunal-appointed expert  

Commonly use 

g. Expert conferencing  

It is not strange to see the Tribunal hear all Experts’ opinions together.  

h. Duty of good faith (e.g. excessive document requests / length cross-

examinations causing delays / burying relevant documents /)  

Generally there is no express duty of good faith. The most common bad-faith 

action is last-minute submission of important evidence, though the Tribunal tends 

to postpone the Hearing to facilitate the other party to prepare counter-arguments 

rather than disregard the evidence or sanction the other party for unfair tactics.  

i. Right of tribunal to disregard statement if witness fails to attend 

evidentiary hearing  

Under Articles 45-47 of the LCA, the Tribunal has a broad discretion in taking the 

evidence, though an express decision or announcement to disregard a witness 

statement is rarely seen.  

j. Right of tribunal to determine admissibility / relevance / materiality and 

weight of evidence  

Yes, the Tribunal enjoys broad power to determine the submitted evidence. 

However, it is not common where the Tribunal expressly decide that any evidence 

is disregarded or draw adverse inference from the absence of any evidence. 

ALTERNATIVE DISPUTE RESOLUTION 
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33) In your experience in this jurisdiction, how widespread is the use of 

multi-tiered dispute resolution clauses (e.g. amicable negotiation followed by 

mediation followed by arbitration)? 

Amicable negotiation followed by arbitration is common practice. 

Mediation, meanwhile, is not familiar in Vietnam and the Ministry of Justice is 

still drafting the first ever legislation on Commercial Mediation in Vietnam. The 

Drafting Committee for the Degree on Commercial Mediation has been 

established in October 2013 with latest draft Degree being made on 21 October 

2014. 

34) Where multi-tiered dispute resolution clauses are utilized, how often are 

the steps preceding arbitration (e.g., negotiation or mediation) considered 

mandatory? 

The Resolution 01/2014 hinted that the parties’ agreement on dispute resolution 

must be respected under the principle of party autonomy. However, there is 

neither any legal provision nor courts’ finding on whether pre-arbitration process 

is mandatory. 

35) To what extent are arbitration proceedings seated in this jurisdiction 

confidential? 

Unless the parties agree otherwise, it is fundamental for arbitration to be 

conducted in private under Article 4.5 of the LCA and the parties therefore has 

the implied duty of confidentiality since the commencement of the arbitration. 

For arbitrator, duty of confidentiality is expressly imposed in Article 21.5 of the 

LCA.  

After the proceedings, however, the content of the arbitral award may not be 

strictly confidential especially if one party seeks to annul the award before local 

Courts. Due to the public nature of courts’ proceedings, content of the award may 

more or less be exposed for public information such as in the recent SK E&C v. 



www.dzungsrt.com 

436 

Back to main menu 

Vinalines case before Hanoi Court. 

36) How often is a challenge to the tribunal’s jurisdiction on the basis of 

non-compliance with a multi-tiered dispute resolution clause upheld? 

It is reported that only ten (10) decisions on jurisdiction of Tribunal are being 

reviewed by the Court, and there is little information on how multi-tiered clause 

is perceived.  

37) How often are each of the following types of multi-tiered proceedings 

encountered in this jurisdiction:-  

a. Mediation-Arbitration (mediation followed by a binding arbitration 

where parties cannot reach an agreement) 

Not common due to the unfamiliarity with commercial mediation (see Answer 

33). 

b. Arbitration-Mediation (binding arbitration with an option to reach a 

mediated agreement after proceedings but before the issue of the award - the 

award is not issued reached) 

Not common due to the unfamiliarity with commercial mediation (see Answer 

33). 

c. Arbitration with conciliation option (arbitration with an option to have 

assisted negotiations at any point during the proceedings) 

Mediation and conciliation during arbitration is encouraged by the LCA and in 

practice by the Tribunal. Nevertheless, dispute resolution clause opting for 

arbitration with conciliation option is rarely seen. 

COUNSEL CONDUCT  

38) To what extent are the IBA Guidelines on Conflicts of Interest in 

International Arbitration utilized or adopted in this jurisdiction? 

The IBA Guidelines on Conflicts of Interest in International Arbitration is not 

officially adopted but is widely utilized due to its referential value on perceptions 

of conflicts of interests of arbitrators. 

For further information, the IBA Guidelines on Party Representation, contrary to 

the IBA Guidelines on Conflicts of Interests, are not familiar at all in Vietnam. 
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39) How frequently have challenges been brought against Counsel the 

grounds of a relationship existing between Counsel and the arbitrator? 

Rarely (may be never) seen. 

40) How frequently have such challenges resulted in the appointed counsel 

discharging himself? 

To the best of our knowledge, there has never been any report on the counsel 

being challenged. 

41) Does the tribunal in such instances take measures to safeguard the 

integrity of the proceedings, and how?  

To the best of our knowledge, there has never been any report on the counsel 

being challenged. 

42) How frequently do the following issues relating to counsel conduct or 

party representation arise in arbitration proceedings in this jurisdiction? 

a. Conflicts of interest: as above explained, relationships between arbitrators 

and counsels are unavoidable due to humble pool of renowned arbitration 

practitioners, though cases with real danger of bias are limited. 

b. Ex-parte communications with tribunal / arbitrator: sporadically – mostly 

excessive disclosure on the merits of the dispute to the prospective arbitrator. 

c. Duty of candour or honesty: rarely arise during arbitration. 

d. Knowingly false submission: rarely arise during arbitration 

e. Conduct in process of document production: the most common is 

intentional withhold of evidence to submit on or right before the Hearing. This is 

not necessarily a bad faith conduct as many arbitration counsels in Vietnam are 

still affected by litigation mindset which normally does not require full disclosure 

at earlier stage of proceedings. 

f. Witness preparation: it is common for party to prepare their witnesses – 

whether the witness being scripted to lie or conceal is for the Tribunal to expressly 

or implicitly decide in the Award. 

THIRD-PARTY FUNDING 
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43) How frequently have you encountered instances of third-party funding 

in this jurisdiction?  

Rarely – may be never. 

44) In cases of third-party funding, what are common difficulties or issues 

encountered? 

There is hardly any case of third-party funding in arbitration in Vietnam as far as 

this reporter being aware of. 
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People’s Court to amend the current Civil Procedure Code for promotion of ADR in general and 

arbitration in particular, including the recognition and enforcement regime. 
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GETTING THE DEAL THROUGH 2014 – 

VIETNAM CHAPTER 

Getting the Deal Through 2014 editions – published by Law Business 

Research Ltd in 2014 

Nguyen Manh Dzung, Le Quang Hung & Nguyen Ngoc Minh 

LAWS AND INSTITUTIONS 

1 MULTILATERAL CONVENTIONS RELATING TO ARBITRATION 

Is your country a contracting state to the New York Convention on the 

Recognition and Enforcement of Foreign Arbitral Awards? Since when has the 

Convention been in force? Were any declarations or notifications made under 

articles I, X and XI of the Convention? What other multilateral conventions 

relating to international commercial and investment arbitration is your country 

a party to? 

On 12 September 1995, Vietnam became a signatory to the 1958 New York 

Convention, which came into force on 11 December 1995. Vietnam made three 

reservations under the Convention. Accordingly, foreign arbitral awards are 

enforceable in Vietnam only when: 

• the award is made in the territory of another contracting state; 

• disputes arising out of legal relationship, whether contractual or not, that are 

considered as commercial under Vietnamese law; and 

• with regard to awards made in the territory of non-contracting states, Vietnam 

will apply the Convention only to the extent to which those states grant reciprocal 

treatment. 

Vietnam has not acceded to any other multilateral conventions relating to 

international commercial and investment arbitration. 

2 BILATERAL INVESTMENT TREATIES 

Do bilateral investment treaties exist with other countries? 

According to the United Nations Conference on Trade and Development 
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(UNCTAD), Vietnam is reported to be a party in bilateral investment trea- ties with 

60 other countries. 

3 DOMESTIC ARBITRATION LAW 

What are the primary domestic sources of law relating to domestic and foreign 

arbitral proceedings, and recognition and enforcement of awards? 

The primary statutes governing arbitral proceedings as well as the recognition and 

enforcement of awards in Vietnam are the 2010 Law on Commercial Arbitration 

(the LCA), the 2008 Law on Enforcement of Civil Judgments (the LECJ) and the 2004 

Civil Procedure Code as amended in 2011 (the CPC). The LCA generally governs 

arbitration proceedings in Vietnam, while the CPC contains a whole chapter that 

deals with the recognition of foreign awards in Vietnam. The LECJ has detailed 

provision dealing with the enforcement of both domestic and recognised foreign 

arbitrations awards. As arbitration agreement is considered as ‘civil trans- action’, 

the Civil Code, passed on 14 June 2005 (the Civil Code) is referred to on various 

matters such as interpretation of arbitration agreement, fraud and coerce in 

conclusion of arbitration agreement, legal capacity to conclude the arbitration 

agreement, etc 

Additionally, there are by-laws guiding the implementation of the said 

legislation, there are by-laws (Degrees, Circulars or Resolutions, etc) guiding the 

implementation of the said legislation, such as the Resolution 01/2014/NQ-HDTP 

of the Council of Judges of the Supreme People’s Court to provide guidance on 

certain provisions of the LCA, passed on 20 March 2014, which came into force as 

from 1 July 2014 (the Resolution 01/2014) or Governmental Decree No. 63/2011/ND-

CP on detailing and guiding certain articles of the LCA on arbitral institutions. The 

Resolution 01/2014 is one of the most important legislation regulating arbitration 

in Vietnam where the Supreme Peoples Court explains numerous vague legal 

provisions on validity of arbitration agreement and grounds for set- ting aside 

arbitral award; clarifies the supervisory and supporting role of domestic courts; 

and extends court supporting power over foreign arbitration domiciled in 

Vietnam. 
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4 DOMESTIC ARBITRATION AND UNCITRAL 

Is your domestic arbitration law based on the UNCITRAL Model Law? What 

are the major differences between your domestic arbitration law and the 

UNCITRAL Model Law? 

Provisions of the UNCITRAL Model Law have, to some degree, been adopted 

by the LCA. However, by virtue of local circumstances, there are certain differences 

between the two instruments, namely: 

• the LCA stipulates certain matters that are not provided under the UNCITRAL 

Model Law, notably, fundamental principles in set- tling disputes, state 

administration of arbitration, absence of parties and arbitration fees. Further, ad 

hoc arbitration awards are required to be registered with national courts in order 

to guarantee their enforceability; 

• the LCA sets out the qualifications of arbitrators to ensure that dis- putes are 

settled by reliable tribunals, on which issue the UNCITRAL Model Law is silent. 

Under the LCA, the parties may also request the arbitral tribunal to mediate for the 

parties to reach an amicable agree- ment and resolve their dispute; and 

• the LCA provides that one of grounds for setting aside arbitral awards as 

being contrary to fundamental principles of Vietnamese laws instead of public 

policy as under the UNCITRAL Model law. This is a controversial issue among 

legal practitioners and legisla- tors in Vietnam, and it should be noted that 

fundamental principles of Vietnamese laws also form a ground for the Vietnamese 

courts to refuse recognition of foreign arbitral awards. 

5 MANDATORY PROVISIONS 

What are the mandatory domestic arbitration law provisions on procedure from 

which parties may not deviate? 

The parties are free to agree on certain procedural aspects of the arbitral 

proceedings where the LCA specifies if the parties agreed Provisions on arbitration 

procedure without such phrase are arguably mandatory provi- sions, at least from 

the perspective of national courts in considering appli- cation to set aside, and 

therefore such provisions are recommended to be strictly complied with, for 

example: 
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• order for service of notices; 

• procedure for submission of statement of claim, statement of defence and 

counterclaim; 

• notification of statement of claim and counterclaim; 

• procedure for replacement of the arbitrator; 

• procedure for the arbitral tribunal to consider the validity of arbitra- tion 

agreement and its jurisdiction; 

• procedure for petition and resolution of the petition against the deci- sion of the 

arbitral tribunal on the validity of the arbitration agreement and jurisdiction of the 

arbitral tribunal; 

• procedure for the hearing when a party fails to attend; 

• procedure for postponement of the hearing; 

• procedure for a stay of the proceedings; 

• procedures for an arbitral tribunal to order, amend, supplement or remove an 

interim relief; 

• procedure for registration of an ad hoc arbitral award; 

• procedure for rectification of arbitral award; 

• procedure for challenging an arbitral award; and 

• procedure for the resolution of the petition requesting an arbitral award to 

be set aside. 

6 SUBSTANTIVE LAW 

Is there any rule in your domestic arbitration law that provides the arbitral 

tribunal with guidance as to which substantive law to apply to the merits of the 

dispute? 

Pursuant to the LCA, the arbitral tribunal applies Vietnamese laws to disputes 

without foreign elements. Parties to a dispute involving foreign elements on the 

other hand are free to choose the applicable law and the arbitral tribunal is bound 

to apply such a law. Where there has been no agreement between the parties, the 

arbitral tribunal shall apply the law that it deems most appropriate. It should be 

noted that disputes with for- eign elements and related to immoveable properties 

situated in Vietnam are within the exclusive jurisdiction of the Vietnamese courts 
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and are sub- ject to Vietnamese laws. 

A civil relation with foreign elements is defined under the 2004 Civil Code of 

Vietnam as: 

• a relationship in which at least one of the related parties is a foreign body, 

organisation or individual, or is a Vietnamese residing overseas; 

• involving a transaction between the related parties who are Vietnamese 

citizens or organisations but the basis for the establish- ment, modification, or 

termination of such a transaction was the law of a foreign country; or 

• the dispute arose in a foreign country, or the assets involved in the dis- pute are 

located in a foreign country. 

One important note is that the new Law on Investment, passed by the National 

Assembly on 26 November 2014 and come into force as from 1 July 2015. Under 

article 4.4 of the new Law on Investment, dispute involv- ing economic 

organisations with more than 51 per cent foreign invested capital pursuant to 

article 23.1 of said law can be resolved under foreign law, leaving the possibility of 

foreign law applicable to dispute without any of the three above-mentioned ‘foreign 

element’. 

7 ARBITRAL INSTITUTIONS 

What are the most prominent arbitral institutions situated in your country? 

The most prominent arbitral institution among seven arbitration centres in 

Vietnam is the Vietnam International Arbitration Centre at the Vietnam Chamber 

of Commerce and Industry (the VIAC). 

In respect of disputes with foreign elements, the VIAC Rules of Arbitration 

prescribe no requirement that an arbitrator needs to be selected from its list of 

arbitrators. There is also no restriction in relation to the language of the agreements, 

or applicable law, as long as the par- ties’ agreements meet the requirement of 

Vietnamese norms. Fees cover remuneration of arbitrators and the VIACs 

administrative fees are calcu- lated based on the amount in dispute, which is fixed 

and announced on its website. 

For further information about the VIAC, its contact information is: 
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Vietnam International Arbitration Centre (VIAC) No. 9 Dao Duy Anh Street 

Hanoi, Vietnam 

Tel: +84 43 574 2021/4001 

Website: www.viac.org.vn/en-US/Home/default.aspx 

ARBITRAL AGREEMENT 

8 ARBITRABILITY 

Are there any types of disputes that are not arbitrable? 

The LCA extends the authority of arbitrators to various types of disputes that arise 

from commercial activities, disputes between parties where at least one of the parties 

is engaged in commercial activities and disputes that are required to be resolved or 

capable of being resolved by arbitra- tion. The term commercial is interpreted in 

accordance with Vietnamese commercial law as activities for profit-making 

purposes, including, not only the sale or purchase of goods and the provision of 

services, but also investment activities and commercial promotions, a definition 

intended to correspond to the meaning of commercial activities in international 

prac- tice, thus extending the jurisdiction of the arbitral tribunal in line with the 

UNCITRAL Model Law. 

Although the LCA does not set out the type of matters that shall not be arbitrated, 

the usual restrictions on arbitrability under Vietnamese law would apply – for 

example, matters of administrative and criminal origin, matrimonial, employment 

disputes and other matters purely of a private nature. 

Article 16.2 of the LCA prescribes that an arbitration agreement must be in writing, 

which also must include: 

• a telegram, fax, telex, e-mail or other form provided by law; 

• written information between the parties; 

• an agreement prepared in writing by a lawyer, notary public or compe- tent 

organisation at the request of the parties; 

• reference by the parties during the course of a transaction to a docu- ment such 

as a contract, source document, company charter or other similar documents that 

http://www.viac.org.vn/en-US/Home/default.aspx
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contain an arbitration agreement; or 

• an exchange of statements of claim and defence that establishes the existence of 

an agreement proposed by one party and not denied by the other party. 

Pursuant to the above provisions, an agreement that has been concluded orally or 

failed to be recorded shall not be considered as being in writing. The said lack of 

formal requirements can be rectified by the subsequent conduct of parties, for 

example, by signing a new arbitration clause with express or implying agreement 

to arbitrate the dispute. In any event, an arbitration agreement may be included in 

the terms and conditions of a contract or concluded after the occurrence of the 

dispute. 

9  ENFORCEABILITY 

In what circumstances is an arbitration agreement no longer enforceable? 

In addition to the inarbitrability of the dispute, the enforceability of the arbitration 

agreement may also be affected if the arbitration agreement is invalid or incapable 

of being performed. 

There are five other grounds that a party can invoke to claim that an arbitration 

agreement is invalid: 

• the person who entered into the arbitration agreement lacked the authority; 

• the person who entered into the arbitration agreement lacked civil legal 

capacity pursuant to the Civil Code; 

• the arbitration agreement lacks a formal requirement; 

• one of the parties has been deceived, threatened or coerced during the 

formulation of the arbitration agreement and requests a declaration that the 

arbitration agreement is void; or 

• the arbitration agreement breaches a prohibition of the laws. 

Meanwhile, the definition of an arbitration agreement incapable of being 

performed is defined under Resolution 01/2014 as one of the following exclusive 

circumstances: 

1. The parties have agreed to resolve the dispute at a specific arbitration centre 

but such centre has ceased to operate without any successor arbitration centre, and 
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the parties fail to agree on other arbitration centre to resolve the dispute. 

2. The parties have agreed on the choice of arbitrator for an ad hoc arbi- tration, 

but at the time a dispute arises, that arbitrator is unable to con- duct the arbitration 

because of a force majeure event or for any other objective reason, or the arbitration 

centre or the court cannot find an arbitrator as the parties have agreed, and the 

parties fail to agree on any alternative arbitrator. 

3. The parties have agreed on the choice of arbitrator for an ad hoc arbitration 

but at the time a dispute arises, the arbitrator refuses the appointment or the 

relevant arbitration centre refuses to appoint that arbitrator and the parties fail to 

agree on any alternative arbitrator. 

4. The parties have agreed to resolve the dispute at a specific arbitration centre 

but have also agreed to apply the Rules of Arbitration of another arbitration centre, 

and the charter of the arbitration centre chosen for the dispute resolution does not 

allow the application of the rules of any other arbitration centre; and the parties fail 

to agree to apply the rules of the chosen arbitration centre. 

5. Goods or service providers and consumers already have an arbitration clause 

in the standard conditions for the provision of goods or services which are 

predetermined by the providers but when a dispute arises, the consumers do not 

agree to use arbitration to resolve the dispute. 

Under Resolution 01/2014, upon being noticed of the existence of an arbi- tration 

agreement, the court has the obligation to refuse the enrolment or return the 

statement of claims of one party bound by that arbitration agree- ment, barring the 

situations numbered 1, 2, 3 and 5 as stated above where the arbitration agreement is 

obviously incapable of being performed. 

10 THIRD PARTIES – BOUND BY ARBITRATION AGREEMENT 

In which instances can third parties or non-signatories be bound by an 

arbitration agreement? 

The LCA does not contain any specific provision relating to third parties or non-

signatories being bound by an arbitration agreement. Nevertheless, there are 

circumstances in which a third party may be deemed to be involved: 

• as an agency: a signatory acting as an agent within his or her authority may 
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bind the non-signatory principal; 

• incorporation by reference: an arbitration clause may be incorporated by 

reference into another agreement to bind non-signatories of the arbitration clause 

who have actually executed the other agreement; and 

• assumption: a party by its conduct may assume the obligation to arbitrate. 

However, the above circumstances are still subject to debate and may only be 

applicable on a case-by-case basis. 

11 THIRD PARTIES – PARTICIPATION 

Does your domestic arbitration law make any provisions with respect to third-

party participation in arbitration, such as joinder or third-party notice? 

There is no specific provision under the LCA relating to the participation of third 

parties in arbitration. Since the jurisdiction of an arbitral tribu- nal derives from the 

mutual consent of the parties, no third party may be forced to enter into arbitration 

unless an arbitration clause or agreement to submit to arbitration has been executed 

by such a person. Therefore, according to a conservative interpretation, if a party, 

for example, a man- ufacturer, did not take part in a bilateral agreement executed 

between a seller and an end-user, the manufacturer cannot participate in the 

arbitra- tion unless all parties consent to it. 

12 GROUPS OF COMPANIES 

Do courts and arbitral tribunals in your jurisdiction extend an arbitration 

agreement to non-signatory parent or subsidiary companies of a signatory 

company, provided that the non-signatory was somehow involved in the 

conclusion, performance or termination of the contract in dispute, under the 

group of companies doctrine? 

Under the LCA, there is neither a provision nor a case related to non-signa- tory 

parent or subsidiary companies of a signatory company. Thus, this is a matter that 

has not been clearly resolved or tested under Vietnamese laws. 

13 MULTIPARTY ARBITRATION AGREEMENTS 

What are the requirements for a valid multiparty arbitration agreement? 

There is no specific requirement for multiparty arbitration agreements under the 
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LCA. Therefore, the general requirements for a valid arbitra- tion agreement under 

the LCA and a valid civil transaction under the Civil Code expectedly apply to 

multiparty arbitration agreement. 

CONSTITUTION OF ARBITRAL TRIBUNAL 

14 ELIGIBILITY OF ARBITRATORS 

Are there any restrictions as to who may act as an arbitrator? Would any 

contractually stipulated requirement for arbitrators based on nationality, 

religion or gender be recognised by the courts in your jurisdiction? 

Article 20 of the LCA stipulates a list of compulsory qualifications for arbi- trators, 

such as possessing university diplomas and having worked in the field of their 

study majors for five years or more. In special cases, an expert with high 

qualifications and considerable practical experience who fails to satisfy the above 

requirements may still be selected to act as arbitrator. Active judges, prosecutors, 

investigators, executors and public employees working at the people’s courts, 

public prosecutors, investigating agencies and judgment-executing agencies are not 

allowed to act as arbitrators. 

Consequently, foreign nationals who meet these requirements can also serve as 

arbitrators. The regulation on criteria of arbitrators under Vietnamese laws is 

deemed to be too strict in comparison with the Model Law, which explicitly 

respects the principle of party autonomy. However, in the Vietnamese context 

where arbitration has not yet been widely utilised, it is necessary, in the view of 

Vietnamese lawmakers, to provide specific qualifications of arbitrators to assure the 

effectiveness of the dispute set- tlement proceedings. 

Since the LCA does not provide any rule on the selection of arbitrators from a list 

of arbitrators, parties are free to select their own arbitrators in ad hoc arbitration. 

However, as there is a public list of arbitrators for all arbitration centres 

operating in Vietnam, the court as an appoint- ing authority may well rely on 

such a list in selecting an arbitrator at the request of a party. In institutional 

arbitration, an appointment of an arbitra- tor will depend on the rules of such an 

institution. 
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We are not aware of any case whereby the contractual requirement for arbitrators 

based on nationality, religion or gender is recognised by the Vietnamese courts. 

However, the party autonomy principle is respected under the LCA and 

Resolution 01/2014 also provides that an arbitration agreement is incapable of 

being performed when there is no arbitrator who meets the requirements as agreed 

by the parties. Therefore, in theory, it is possible for parties to agree on any 

qualification for arbitrators. 

15 DEFAULT APPOINTMENT OF ARBITRATORS 

Failing prior agreement of the parties, what is the default mechanism for the 

appointment of arbitrators? 

With regard to institutional arbitration, if parties do not have their prior 

arrangements or if the chosen arbitration centre does not have specific rules for the 

selection of arbitrators, then each party shall appoint one arbi- trator. The party-

appointed arbitrators shall appoint the presiding arbitra- tor. Failing to do so, the 

president of the arbitration centre will appoint the chair arbitrator. In the case of a 

sole arbitrator, the president of the arbitra- tion centre will appoint the arbitrator at 

the request of one or both parties. 

The same procedure is applied with regard to ad hoc arbitration. However, an 

appointing authority as agreed by the parties or a competent court shall appoint 

an arbitrator at the request of one or both parties. 

16 CHALLENGE AND REPLACEMENT OF ARBITRATORS 

On what grounds and how can an arbitrator be challenged and replaced? Please 

discuss in particular the grounds for challenge and replacement, and the 

procedure, including challenge in court. Is there a tendency to apply or seek 

guidance from the IBA Guidelines on Conflicts of Interest in International 

Arbitration? 

There are four express grounds in the LCA under which an arbitrator can be 

challenged: 

• the arbitrator is a relative or the representative of a party; 

• the arbitrator has certain benefits related to the dispute; 
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• there is clear ground that the arbitrator is not impartial or objective; and 

• the arbitrator previously acted as a mediator or representative or law- yer of 

any party before the dispute is brought to arbitration, unless the parties provide 

their written consent that this was acceptable. 

If one of the above situations arises, the arbitrator must refuse to handle the case, 

otherwise the parties can request the arbitrator be replaced. It should be noted that 

there are no explicit provisions, guidance or defini- tions on impartiality, 

objectivity or arbitrators benefits. Codes of con- duct for arbitrators have been 

issued by some arbitration centres such as the VIAC, which is also considering 

adopting the IBA’s Rules on Ethics of International Arbitrators and the IBA’s 

Guidelines on Conflict of Interests in International Arbitration. However, a 

professional body who supervises any Code of Ethics of Arbitrators on national 

level, such as the Association of Arbitrators as provided in article 22 of the LCA, has 

not been founded yet. 

The authority to decide on the replacement of an arbitrator belongs to the remaining 

members of the arbitral tribunal, the chairman of the arbi- tration centre (in the case 

of institutional arbitration) or the court (in the case of ad hoc arbitration), 

depending on the actual case. 

17 RELATIONSHIP BETWEEN PARTIES AND ARBITRATORS 

What is the relationship between parties and arbitrators? Please elaborate on 

the contractual relationship between parties and arbitrators, neutrality of party-

appointed arbitrators, remuneration and expenses of arbitrators. 

The LCA is silent on the legal nature of the relationship between parties and 

arbitrators. The view that a contractual relationship exists between the arbitrators 

and the parties appointing him or her is unfamiliar to Vietnamese arbitration and thus 

is not explored in any courts decision or legislation making.  

Party-appointed arbitrator and presiding arbitrator are under the same 

requirement of impartiality and independence. In accordance with the provisions 

of the LCA, an arbitrator has the obligation to be independ- ent during the dispute 

arbitration process to ensure that the resolution of a dispute is impartial, speedy 
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and prompt regardless of which party has appointed him or her. Hence, an 

arbitrator has the obligation to disclose any circumstance that may affect his or 

her objectiveness and impartiality. Concerning remuneration and expenses of 

arbitrators, such remuner- ation is set in their contracts in ad hoc arbitration, and 

in the schedule of fees in institutional arbitration. 

18 IMMUNITY OF ARBITRATORS FROM LIABILITY 

To what extent are arbitrators immune from liability for their conduct in the 

course of the arbitration? 

Under Vietnamese law there is no immunity for arbitrators or judges. Therefore, 

arbitrators may be held liable to the parties under the general principles of 

contract law and tort, for example, as provided in article 49(5) of the LCA, which 

stipulates that if an arbitral tribunal orders a different form of interim relief or 

interim relief that exceeds the scope of the applica- tion by the applicant, thereby 

causing loss to a party or to a third party, then the party incurring the loss shall 

have the right to claim for compensation in accordance with the law on civil 

proceedings. 

The judges liabilities are stipulated in a number of legal provisions (eg, article 620 

of the 2005 Civil Code), and it is interesting to note that judges can also be 

criminally prosecuted for illegally issuing a judgment under article 295 of the 1999 

Penal Code of Vietnam. 

JURISDICTION AND COMPETENCE OF ARBITRAL TRIBUNAL 

19 COURT PROCEEDINGS CONTRARY TO ARBITRATION AGREEMENTS 

What is the procedure for disputes over jurisdiction if court proceedings are 

initiated despite an existing arbitration agreement, and what time limits exist 

for jurisdictional objections? 

Where the parties in dispute already have an arbitration agreement but one party 

commences court proceedings, the court must refuse to accept jurisdiction unless: 

• There has been a court decision to set aside the arbitral award or to set 

aside the decision of the arbitral tribunal on recognising the parties agreement; 
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• There has been a decision by the arbitral tribunal to stay the dispute 

resolution process as provided in article 43.1, article 59.1(a)(b)(d) and (dd) LCA; 

• The dispute falls within the scope of clauses 1, 2, 3 and 5 of article 4 of 

Resolution 01/2014 (as cited in question 10). 

As a result, even alleged invalidity of arbitration agreement is not a rea- son for the 

courts to seize jurisdiction. Furthermore, Resolution 01/2014 requires courts to 

mechanically refuse enrolment/return statement of claims even when there is no 

request from the opposing party – a slight deviation from the UNCITRAL Model 

Law and New York Convention to adapt with general local courts proceedings 

under the CPC. 

If a court proceeds to hear a dispute despite the existence of an arbitra- tion 

agreement, objections on jurisdiction can be raised within the prepa- ration period 

leading up to the hearing or at the hearing itself, pursuant to the CPC. The dispute 

over jurisdiction may also create a ground for appeal or review of a court ruling. 

The time limits for jurisdictional objections are 30 days from the date of receipt of 

the request for arbitration under the LCA and 15 days from the date of receipt of the 

notice of enrolment of claim by the court under the CPC and they are extendable. 

However, it should be noted that under Resolution 01/2014, the court, if being 

aware of the existence of arbitration agreement during the consideration of the case, 

still has to return the state- ment of claims and stayed the case. As can be inferred 

from Resolution 01/2014, this is an independent obligation of the court and may 

remain even after the expiration of the stated time limit for one party to object the 

courts jurisdiction in case there is an arbitration agreement. 

20 JURISDICTION OF ARBITRAL TRIBUNAL 

What is the procedure for disputes over jurisdiction of the arbitral tribunal once 

arbitral proceedings have been initiated and what time limits exist for 

jurisdictional objections? 

An objection to the arbitral tribunals jurisdiction should be raised at the same time 

as the respondents first submission. During the dispute resolu- tion process, the 

parties may also make a complaint to the arbitral tribunal if they find that the 
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tribunal has exceeded its jurisdiction. Otherwise, they may be deemed as having 

waived their right to object. 

The arbitral tribunal must, before dealing with the merits of a dispute, consider 

their jurisdiction over the dispute in accordance with Article 43 of the LCA. 

Within five working days from the date of receipt of the arbi- tral decision on 

jurisdiction, a party has the right to petition to a compe- tent court to review such 

a decision – be it negative or positive finding on jurisdiction from the tribunal. 

The decision of the court shall be final and cannot be appealed. While the 

competent court is reviewing the tribunal’s decision on jurisdiction, the 

arbitration may still proceed. 

ARBITRAL PROCEEDINGS 

21 PLACE AND LANGUAGE OF ARBITRATION 

Failing prior agreement of the parties, what is the default mechanism for the 

place of arbitration and the language of the arbitral proceedings? 

For disputes that do not involve a foreign element, the Vietnamese lan- guage must 

be used in arbitration proceedings except in cases where the dispute involves at 

least one party who is an enterprise with foreign invested capital. If a party in the 

dispute cannot use Vietnamese, then it may enlist an interpreter. For disputes with 

foreign elements and disputes in which at least one party is an enterprise with 

foreign invested capital, if the parties do not have an agreement, the language to be 

used in the arbi- tration proceedings shall be as decided by the arbitral tribunal 

pursuant to article 10 of the LCA. 

If the parties do not have an agreement on the place of arbitration, then the 

location shall be as decided by the arbitration tribunal. The seat of arbitration and 

the place of hearing can be either within the territory of Vietnam or abroad as 

allowed by article 11 of the LCA. 

22 COMMENCEMENT OF ARBITRATION 

How are arbitral proceedings initiated? 

Unless otherwise agreed by the parties, the time of commencement of the 
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arbitration proceedings shall either be upon receipt by the arbitration centre of a 

statement of claim from the claimant in the case of a dispute resolution at an 

arbitration centre or upon receipt by the respondent of a statement of claim from 

the claimant, accompanied with the arbitration agreement and originals or copies 

of relevant materials in the case of ad hoc arbitration. 

A statement of claim shall contain the following particulars: 

• the date on which the statement of claim is made; 

• names and addresses of the parties and names and addresses of witnesses, if 

any; 

• summary of the matters in dispute; 

• grounds and evidence, if any, of the claim; 

• specific relief sought by the claimant and value of the dispute; and 

• the name and address of the person whom the claimant selects as arbitrator or 

request for an arbitrator to be appointed. 

23 HEARING 

Is a hearing required and what rules apply? 

According to articles 54 to 59 of the LCA, the parties, in theory, are free to reach a 

mutual agreement not to have a hearing. Article 56.3 specifically allows the arbitral 

tribunal to decide the dispute without the actual pres- ence of the parties and to 

consider the dispute on documents alone. 

Unless agreed by the parties, decisions on the time and location for holding hearing 

sessions shall be made by the arbitration tribunal or in accordance with the rules of 

the arbitration centre. With the consent of the parties, the arbitral tribunal may 

allow other persons to attend the hearing. 

24 EVIDENCE 

By what rules is the arbitral tribunal bound in establishing the facts of the case? 

What types of evidence are admitted and how is the taking of evidence 

conducted? 

Unlike court proceedings, the arbitral tribunal is not bound to comply with rules on 

evidence as provided in the CPC. There is no statutory restriction on the types of 
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evidence admissible in arbitration, either. 

The taking of evidence is conducted flexibly. Under the LCA, the par- ties have 

the right and duty to provide evidence to the arbitral tribunal. The arbitral tribunal, 

on its own initiative or at the request of one or both par- ties, may summon 

witnesses, seek an assessment or evaluation of assets, consult expert opinions, as 

well as conduct fact-finding with third parties. During the dispute resolution 

process, the arbitral tribunal also has the right to meet or hold discussions with one 

party in the presence of the other by appropriate methods to clarify issues relevant 

to the dispute. The rules are silent on whether the tribunal can refuse parties 

requests or the require- ments for such requests to be valid. 

25 COURT INVOLVEMENT 

In what instances can the arbitral tribunal request assistance from a court and 

in what instances may courts intervene? 

Overall, the court involvement in arbitration may be categorised as ‘supporting’ 

and ‘supervisory’. 

On the supporting role, the arbitral tribunal can request courts assis- tance on 

collecting evidence and summoning witness. In addition, the court may also 

apply interim measures, appoint and replace arbitrators in ad hoc arbitration, and 

register ad hoc arbitral award. Refusing jurisdiction to endorse an arbitration 

agreement as provided in Resolution 01/2014 can also be considered as 

supportive of arbitration. 

On the supervisory role, the court may review the decision of the Tribunal on 

jurisdiction, consider application to set aside the arbitral award and consider 

damages on wrongful application of interim measure by the tribunal. 

26 CONFIDENTIALITY 

IS CONFIDENTIALITY ENSURED? 

One basic principle for dispute resolution stipulated by the LCA is that dis- pute 

resolution by arbitration shall be conducted in private unless parties agreed 

otherwise. Thus, it can be understood that the confidentiality of the proceedings 
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as well as the dispute itself must be ensured. The arbitral tribunal has the statutory 

obligation to keep confidential the material sub- mitted and information disclosed 

in the proceedings, as well as the content of the case in general, unless the tribunal 

is required to provide information to a competent state authority in accordance 

with the law. However, it is not exactly clear as to whether the parties themselves 

are under an implicit obligation of confidentiality, and if yes, how such an 

obligation should extend. It should also be noted that the confidentiality of the 

award and subsequent enforcement procedures by the parties themselves is not 

defi- nite, especially for cases that attract public attention. 

 

INTERIM MEASURES AND SANCTIONING POWERS 

27 INTERIM MEASURES BY THE COURTS 

What interim measures may be ordered by courts before and after arbitration 

proceedings have been initiated? 

Competent courts have the authority to order any type of interim relief that is 

available to arbitral tribunals under the LCA as well as a number of other exclusive 

reliefs under the CPC. Interim relief, however, may only be ordered by courts after 

the submission of a statement of claim. If a party requests an interim relief before 

the initiation of the arbitration proceed- ings, the relief may not be ordered by either 

the arbitral tribunal or courts as the LCA was not designed to enable this. 

Interim relief comprises: 

• prohibition of any change in the status quo of the assets in dispute; 

• prohibition of acts by or ordering one or more specific acts to be taken by a 

party in dispute aimed at preventing conduct adverse to the process of the 

arbitration proceedings; 

• attachment of the assets in dispute; 

• requirement of preservation, storage, sale or disposal of any of the assets of one 

or all parties in dispute; 

• requirement of interim payment of money as between the parties; and 

• prohibition of transfer of property rights of the assets in dispute. 
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Other relevant interim reliefs under article 102 of the CPC are: 

• freezing of accounts at banks, other financial institutions or state treasuries; 

• freezing of assets at places of deposit; and 

• freezing of obligors assets. 

The interim reliefs prescribed under article 102 of the CPC but not men- tioned in 

the LCA are within the exclusive power of the court. 

28 INTERIM MEASURES BY AN EMERGENCY ARBITRATOR 

Does your domestic arbitration law or do the rules of the domestic arbitration 

institutions mentioned above provide for an emergency arbitrator prior to the 

constitution of the arbitral tribunal? 

Vietnamese law is silent on the provision of an emergency arbitrator prior to the 

constitution of arbitration tribunal. All applications for interim relief before the 

arbitral tribunal is constituted, as mentioned above, need to resort to the 

jurisdiction of a competent court  

29 INTERIM MEASURES BY THE ARBITRAL TRIBUNAL 

What interim measures may the arbitral tribunal order after it is constituted? 

In which instances can security for costs be ordered by an arbitral tribunal? 

It should be noted that the arbitral tribunals power to order interim relief is within 

the points outlined in question 28 only under article 49.2 of the LCA including: 

• prohibition of any change in the status quo of the assets in dispute; 

• prohibition of acts, or ordering one or more specific acts to be taken, by a 

party in the dispute aimed at preventing conduct adverse to the process of the 

arbitration proceedings; 

• attachment of the assets in dispute; 

• requirement of preservation, storage, sale or disposal of any of the assets 

of one or all parties in dispute; 

• requirement of an interim payment of money as between the parties; and 

• prohibition of the transfer of property rights of the assets in dispute. 

Before the application of an interim relief, the arbitral tribunal can require the 

applicant to provide financial security by way of a bank guarantee or cash 
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payment, etc, in accordance with article 49.4 of the LCA. 

As previously explained, one party may request competent courts for interim 

relief after the submission of a statement of claim. Such a party will lose the right 

to further petition the arbitral tribunal for the same interim relief. However, a 

party also cannot request the courts to order an interim relief if it has previously 

done so with the arbitral tribunal, except where the relief does not fall within the 

tribunal’s authority. Alternatively put, there cannot be the same interim relief 

ordered concurrently by a court and an arbitral tribunal in arbitration 

proceedings, unless one of which can only be exclusively applied by the court. 

30 SANCTIONING POWERS OF THE ARBITRAL TRIBUNAL 

Pursuant to your domestic arbitration law or the rules of the domestic 

arbitration institutions mentioned above, is the arbitral tribunal competent to 

order sanctions against parties or their counsel who use guerrilla tactics in 

arbitration? 

The LCA and the arbitration rules of the VIAC are silent on the sanctioning 

powers of the arbitral tribunal or what constitutes forbidden guerrilla tac- tics. 

Procedural measures that the arbitral tribunal are expressly permitted to adopt 

against parties are: 

• allocating the arbitration cost, legal fees and associated expenses, particularly 

where one party requested to postpone the hearing within one week before 

the actual opening of such a hearing; 

• proceeding with the dispute resolution if the respondent failed to appear at 

the hearing without plausible reasons; 

• considering the claimants failure to appear at the hearing without plausible 

reasons as a withdrawal of request for arbitration; and 

• proceeding with the dispute resolution based on readily available evidence 

where one party refuses to comply with the tribunals order to collect evidence 

or to verify facts. 

AWARDS 
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31 DECISIONS BY THE ARBITRAL TRIBUNAL 

Failing party agreement, is it sufficient if decisions by the arbitral tribunal are 

made by a majority of all its members or is a unanimous vote required? What 

are the consequences for the award if an arbitrator dissents? 

According to the LCA, notwithstanding the parties’ agreement, an arbi- tral 

award shall be issued on the basis of a majority vote. If voting does not result in 

a majority decision, then the arbitral award shall be made in accordance with the 

opinion of the chairman of the arbitral tribunal. The LCA does not contain any 

provision to address the issue of a dissenting arbitrator. Nevertheless, it can be 

implied from the principle of a major- ity vote that the different opinion shall not 

affect the merit of the arbitral award. Article 61.2 of the LCA further sets out that 

when an arbitrator does not sign the arbitral award, the arbitral award is still 

effective and the rea- son of the award not being signed must be given. 

32 DISSENTING OPINIONS 

How does your domestic arbitration law deal with dissenting opinions? 

The LCA, in recognising the majority award and permitting the absence of one 

arbitrator’s signatures, neither prohibit nor encourage dissenting opinions. It 

could also be understood that the LCA allows the parties to agree on this matter 

or the arbitration centre to reflect this matter on its arbitration rules. 

33 FORM AND CONTENT REQUIREMENTS 

What form and content requirements exist for an award? 

An arbitral award must be in writing and contain the following main particulars: 

• date and location of issuance of the award; 

• names and addresses of the claimant and respondent; 

• full names and addresses of the arbitrators; 

• summary of the statement of claim and matters in dispute; 

• reasons for issuance of the award, unless the parties agree it is unnecessary to 

specify reasons for the award; 

• result of the dispute resolution; 

• time limit for enforcement of the award; 
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• allocation of arbitration fees and other relevant fees; and 

• signatures of the arbitrators. 

34 TIME LIMIT FOR AWARD 

Does the award have to be rendered within a certain time limit under your 

domestic arbitration law or under the rules of the domestic arbitration 

institutions mentioned above? 

The arbitral award shall immediately be issued in the session or no later than 30 

days from the end of the final hearing. Such a time limit is mandatory and cannot 

be extended even with parties’ consent. 

35 DATE OF AWARD 

For what time limits is the date of the award decisive and for what time limits 

is the date of delivery of the award decisive? 

The arbitral award must be sent to the parties immediately after the date of its 

issuance. However, within 30 days from the date of receiving the arbi- tral award, 

a party may request the correction of the award or challenge the award. In other 

words, relevant time limits are counted from the date a party receives the arbitral 

award. 

The strict time limit of 30 days may sometimes give rise to difficulties during the 

drafting of the arbitral award, especially for busy arbitrators in complicated cases or 

in the case of dissenting opinions.  

36 TYPES OF AWARDS 

What types of awards are possible and what types of relief may the arbitral 

tribunal grant? 

Under the LCA there is a distinction between a decision and an award. The former 

means a decision of the arbitral tribunal during the dispute resolution process 

while the latter is a final decision of the arbitral tribunal to resolve the entire 

dispute and terminate the arbitration proceedings. Thus, under the LCA an award 

corresponds to a final award. A decision that an arbitral tribunal does not have 

jurisdiction over a dispute may also be a final award in nature. Normal partial 

and interim awards on matters such as applicable law may fall within the broad 
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category of arbitral decisions as defined by the LCA. Additionally, the arbitral 

tribunal may also issue a decision to recognise the parties’ settlement agreement, 

which is deemed by the LCA as having the force of an award. The arbitral tribunal 

may grant any type of relief that they consider appropriate. 

37 TERMINATION OF PROCEEDINGS 

By what other means than an award can proceedings be terminated? 

The termination of arbitral proceedings can be decided by the chairman of the 

tribunal when parties agree to do so or when the proceeding cannot continue, for 

example, in the following circumstances: one party, being an individual, dies 

without anyone inheriting his or her rights and obligations; the claimant or 

respondent, being an agency or organisation, has terminated its operation, 

becomes bankrupt, dissolved, consolidated, merged, demerged, separated or 

converted its organisational form without any agency or organisation succeeding 

to the formers rights and obligations; 

• the claimant withdraws its statement of claim or is absent from the hearing 

pursuant to the LCA, except where the respondent requires the dispute 

resolution to be continued; 

• the parties reach an agreement on the termination of the dispute resolution; 

or 

• the dispute is not within the jurisdiction of the arbitration tribunal or there is 

no arbitration agreement or such an agreement is void or incapable of being 

performed. 

The arbitral tribunal shall issue a decision staying the arbitration proceedings. 

If an arbitral tribunal has not yet been established, then the chairman 

of the arbitration centre shall issue such a decision. 

38 COST ALLOCATION AND RECOVERY 

How are the costs of the arbitral proceedings allocated in awards? 

The LCA provides that the tribunal shall allocate arbitration fees and other relevant 

fees in the final award. Court fees relating to the arbitration shall be implemented 

in accordance with the 2009 Ordinance on Charges and Court Fees and the 
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Resolution 01/2012/NQ-HDTP of the Peoples Supreme Court on Guidance on 

Application of a Number of Provisions of the Law on Court Costs and Court Fees, 

and is often ranging from around US$10 to US$25. To comply with the parties’ 

agreement or the rules of the arbitration centre other fees may be recoverable and 

will vary on a case-by-case basis. 

A winning party may recover its legal costs from the losing party. 

It should be noted that litigation costs, such as legal fees and case expenses, are 

often not recoverable in Vietnamese court proceedings. Arbitration is the only 

method of dispute resolution where parties can expect to recover their legal costs. 

Court practices should therefore not be relied upon for guidance in respect of this 

issue. 

The losing party must pay the arbitration fees, unless otherwise agreed by the 

parties or otherwise stipulated by the procedural rules of the arbitra- tion centre, or 

unless the arbitration tribunal makes some other allocation of fees. 

39 INTEREST 

May interest be awarded for principal claims and for costs and at what rate? 

The LCA does not contain any provision relating to interest. Awarding interest 

may fall into the tribunal’s broad discretion in deciding the case. 

PROCEEDINGS SUBSEQUENT TO ISSUANCE OF AWARD 

40 INTERPRETATION AND CORRECTION OF AWARDS 

Does the arbitral tribunal have the power to correct or interpret an award on its 

own or at the parties’ initiative? What time limits apply? 

The arbitral tribunal may on its own initiative, within 30 days from the date of 

issuance of the arbitral award, rectify any error in spelling or figures caused by a 

mistake or incorrect computation in the arbitral award. Similarly, each party has 

the right to request the tribunal to correct or interpret the arbitral award within 

30 days of its receipt of the award. Furthermore, the tribunal also has the power 

to issue an additional award dealing with requests which have been raised during 

the proceedings but left untouched in the main award. 



www.dzungsrt.com 

464 

Back to main menu 

41 CHALLENGE OF AWARDS 

How and on what grounds can awards be challenged and set aside? 

There are five grounds that a party can rely on to challenge an arbitral award 

under the LCA: 

(i) there is no arbitration agreement or the arbitration agreement is null and void; 

(ii) the arbitration proceedings were inconsistent with the agreement of the parties 

or contrary to the laws; 

(iii) the dispute is outside the jurisdiction of the arbitration tribunal; 

(iv) evidence on which the arbitral tribunal relied to issue the award is forged or 

improper conduct of an arbitrator prejudices the objectivity and impartiality of 

the arbitral award; or 

(v) the arbitral award is contrary to the fundamental principles of the law of 

Vietnam. 

A party with sufficient evidence proving that the arbitral tribunal issued the 

arbitral award in any of the cases prescribed above has the right to submit a 

petition to the competent court to set aside the arbitral award within 30 days from 

the date of receipt of such an award. If a petition is lodged out of time due to an 

event of force majeure, then the duration of such an event shall not be included in 

the time limit for requesting the arbitral award be set aside. The court shall open 

a hearing to consider the petition and its decision shall be final and binding. 

In applying for an arbitral award to be set aside, the petitioner bears the onus of 

proof in respect of grounds (i) to (iv). The court itself has the responsibility to 

collect and verify evidence in order to establish ground (v). In theory, courts are 

not allowed to review the merits of the dispute that the arbitral tribunal has 

already resolved. However, fundamental principles of Vietnamese laws have, in 

some cases, been relied upon to justify the retrial of disputes. 

42 LEVELS OF APPEAL 

How many levels of appeal are there? How long does it generally take until a 

challenge is decided at each level? Approximately what costs are incurred at 

each level? How are costs apportioned among the parties? 
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Decisions of a court regarding the jurisdiction of an arbitral tribunal as well as the 

challenge of an arbitral award are final and not subject to appeal. Whether 

cassation procedure is applicable to such kind of decisions of the first-instance 

court are still debatable, and even the Supreme People’s Court was hesitant to 

rule on such an issue in the Resolution 01/2014. Relevant court fees are regulated 

by the 2005 Ordinance on Charges and Court Fees and shall be borne by the 

applicants regardless of the outcome of the court decision. Nevertheless, they are 

insubstantial, ranging from around US$10 to US$15. As already noted, legal costs 

are not recoverable in Vietnamese court proceedings. 

43 RECOGNITION AND ENFORCEMENT 

What requirements exist for recognition and enforcement of domestic and 

foreign awards, what grounds exist for refusing recognition and enforcement, 

and what is the procedure? 

Unless being set aside, arbitral awards rendered by institutional arbitration can 

be enforced straight after the time limit to implement the awards has run out, in 

a similar way to domestic court judgments. Ad hoc arbitration awards, on the 

other hand, are required to be registered with national courts before enforcement. 

Foreign arbitral awards, however, must be recognised and permitted for 

enforcement by a competent Vietnamese court. The awards can be considered for 

recognition and enforcement in two circumstances, namely: 

• where they are declared in countries or by arbitrators of countries that have, 

together with Vietnam, signed or acceded to the 1958 New York Convention; 

or 

• when they are based on the principle of reciprocity. 

Applications for recognition and enforcement must be filed with the Ministry of 

Justice of Vietnam, which will then forward the same to the competent court. A 

court hearing will later be opened to consider the applications. In theory, the 

merits of the case shall not be revisited and the court can only refuse recognition 

of the award based on the following grounds provided in article 370 of the CPC: 

• parties have no capacity to sign an agreement under the law applicable to each 

party; 
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• the arbitral agreement is legally invalid under the appropriate law as 

provision in the CPC; 

• the judgment debtors, being individuals, agencies or organisations, were not 

promptly and properly notified of the appointment of arbitrators and of 

procedures for resolution of disputes at a foreign arbitration organisation, or 

could not exercise their procedural rights for plausible reasons; 

• foreign arbitral awards are declared on disputes not requested by the parties 

for resolution or going beyond the request of the parties to the arbitral 

agreement; 

• the foreign arbitration personnel or the procedures for dispute resolution by 

foreign arbitrations do not comply with the arbitral agreement or with the 

appropriate law; 

• the foreign arbitral awards are not yet legally binding on the parties; 

• the foreign arbitral awards have been cancelled or suspended from 

enforcement by competent bodies of the countries where the awards were 

pronounced or the countries whose laws have been applied; 

• the disputes cannot be resolved by arbitration under Vietnamese law; and 

• the recognition and enforcement in Vietnam of the foreign arbitral awards run 

counter to the basic principles of Vietnamese law. 

Court decisions on the recognition of arbitral awards rendered abroad are subject 

to appeal, though it is still unclear as to whether the appellate decisions may be 

reviewed by cassation procedure. 

UPDATE AND TRENDS 

Emerging positive trend in recognition and enforcement of foreign arbitral awards 

The most discussed topic is recognition and enforcement of foreign arbitral 

awards in Vietnam, which does not come as a surprise given that since 2005, 24 

out of 52 applications for recognition and enforcement have been dismissed ‘due 

to violation of the Civil Procedure Code of Vietnam’, according to a recent report 

by the Ministry of Justice. It should also be noted that numerous cases are 

pending, which means that the number of rejected applications could be much 

higher in the near future. The procedure to consider application for recognition 
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and enforcement of an arbitral award is also reported to be onerous, with reversal 

and heavy burden of proof on award creditors instead of the award debtor, or the 

courts reviewing the merits of the arbitral awards, 

etc. In the latest development, governmental authorities have concertedly sought 

to remedy the situation, notably through internal Guidance No. 246 dated 25 July 

2014 setting the guidelines for local courta to abide in considering application of 

recognition 

and enforcement of foreign arbitral awards; and the conferences of the Ministry 

of Justice assessing the implementation of the New York Convention 1958 in 

Vietnam. Pressure from foreign business communities and government efforts to 

improve the investment environment of Vietnam during the negotiation of free 

trade agreements may also be additional driving forces for positive changes in the 

near future. 

Hot topic: SK E & C v Vinalines case in People’s Court of Hanoi 

The case revolves around the application of Vinalines, a state-owned corporation, 

to set aside a VIAC arbitral award in favour of SK E&C, a Korean company, in a 

dispute arising out of a pier construction contract between Vinalines and SK E & 

C. It is not strange for a Vietnamese company to seek annulment of an arbitral 

award, although SK E&C grabbed public attention owing to the seizure of 

Vinalines ships in Korea at the request of SK E&C in enforcing the US$4 million 

award against Vinalines despite the pending proceedings before Hanoi Court and 

the political pressure from the Ministry of Transport, the Supreme People’s Court 

and even the prime minister during the court proceedings. In October 2014, the 

People’s Court of Hanoi finally dismissed the challenge of Vinalines – thereby 

testing the ‘setting aside formula’ of local parties in escalating any deviation from 

relevant substantive laws of Vietnam to be a violation of ‘fundamental principle 

of Vietnamese laws’. The Decision may also remind local parties of the 

enforceability of domestic arbitral awards in a foreign country, and that applying 

to set aside the arbitral award may no longer be the mighty escape route for 

recalcitrant award debtors. 

Recent decision: Michael Mackenzie (South Fork) v Vietnam 
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The Michael Mackenzie case is the first ‘win’ for Vietnam regarding investor–state 

disputes, and has been portrayed by domestic media as a landmark achievement 

of the Vietnamese government in handling investment arbitration – the field in 

which Vietnam barely has any experience other than the Trinh Vinh Binh case. 

According to the official press release of the Ministry of Justice of Vietnam, on 18 

November 2010, the claimant Michael L Mackenzie initiated arbitration against 

Vietnam under the US–Vietnam BTA on the ground that Vietnamese authorities 

failed to protect his investments in a resort development project in Vietnam. 

Particularly, Mr Mackenzie alleged that the local government of Binh Thuan 

province, without informing Mr Mackenzie, had unduly permitted another entity 

to use the coastal lands, which had been allocated for his resort project under his 

investment certificate. Therefore, Mr Mackenzie claimed the Vietnamese 

authorities for unlawful expropriation of his investment, along with violation of 

fair and equitable treatment provision and transparency provision. Vietnam, as 

the respondent, challenged the jurisdiction of the tribunal and contested on the 

merits of Mr Mackenzie’s allegations. The PCA arbitral tribunal in December 2013 

has upheld Vietnam’s jurisdictional objections that: Mr Mackenzie had not made 

a protected ‘investment’ under the BTA as he failed to demonstrate his ownership 

and control of the entity; and Mr Mackenzie failed to initiate the investor–state 

arbitration in good faith. Mr Mackenzie accordingly is liable to compensate for 

the arbitration costs and the legal fees incurred by Vietnam in pursuing the 

arbitration. 

Pending case: Dialasie SAS v Vietnam. In the pending Dialasie case, the 

company Dialasie SAS initiated arbitration against Vietnam under the France–

Vietnam BIT in 2011 to claim compensation for its health-services investment. 

According to the Ministry of Justice in a training course on investment disputes, 

Dialasie had a contract with Vietnam’s security agency to operate a private 

dialysis clinic in Ho Chi Minh City, but it was closed in 2006 amid a series of 

disputes with local health-care authorities. After losing in VIAC arbitral 

proceedings against Saigon Coop, a local company, and having the award 
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enforced coercively, Dialasie SAS initiated the investment arbitration against 

Vietnam. 

Pending case: RECOFI v Vietnam. The case RECOFI v Vietnam is another 

arbitration initiated under the France–Vietnam BIT and conducted under the 

UNCITRAL Rules. The claimant, RECOFI, submitted its notice of arbitration on 

July 2013, which is the only update on the proceedings that is available for public 

information. Owing to the sudden rise in the number of investment disputes and 

given the increasing potential of future cases, the prime minister ratified Decision 

04/2014/QD-TTg of the prime minister dated 14 January 2014 on the 

promulgation of regulation on coordination regime in resolution of international 

investment disputes. The Decision mainly regulates the cooperation between 

governmental authorities and protecting counsel in handling a Notice of Dispute 

submitted by a foreign investor. 

44 ENFORCEMENT OF FOREIGN AWARDS 

What is the attitude of domestic courts to the enforcement of foreign awards set 

aside by the courts at the place of arbitration? 

Foreign awards that are set aside by the courts at the place of arbitration fall 

within article 370(1) (g) of the CPC. Foreign awards that have been recognised 

and permitted for enforcement in Vietnam, have full legal effect similar to legally 

effective domestic court judgments and are enforced in accordance with the same 

procedures applicable for civil judgments. Though not particularly concerning 

annulled foreign arbitral award, domestic courts appear to be reluctant to enforce 

foreign arbitral awards. According to unofficial statistics revealed in the recent 

conferences of the Ministry of Justice assessing the 20-year implementation of 

New York Convention in Vietnam, the success rate of applications for recognition 

and enforcement of foreign arbitral awards in Vietnam is not high. 

45 COST OF ENFORCEMENT 

What costs are incurred in enforcing awards? 

Costs of enforcement are regulated by the 2008 Law on the Enforcement of Civil 

Judgment and other guiding by-laws. In particular, according to Decree No. 
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58/2009/ND-CP of 13 July 2009, detailing and guiding a number of articles of the 

Law on Enforcement of Civil Judgment regarding procedures for the enforcement 

of civil judgment, the applicable fee is generally 3 per cent of the total value of 

money or assets actually received from the enforcement, but shall not be over 200 

million Vietnamese dong for each application for enforcement. Court fees for 

foreign arbitral awards to be recognised and permitted for enforcement range 

between around 2 million Vietnamese dong and 4 million Vietnamese dong. 

OTHER 

46 JUDICIAL SYSTEM INFLUENCE 

What dominant features of your judicial system might exert an influence on an 

arbitrator from your country? 

Vietnam adopts the socialist legal system, which is comparable to civil law 

jurisdictions. As a result, there is no discovery or production of documents in 

court proceedings. Written witness statements are common practice. Litigating 

parties tend to rely on the courts support to discover the facts. This feature exerts 

a strong influence in arbitration proceedings. 

47 PROFESSIONAL OR ETHICAL RULES APPLICABLE TO COUNSEL 

Are specific professional or ethical rules applicable to counsel in international 

arbitration in your country? Does best practice in your country reflect (or 

contradict) the IBA Guidelines on Party Representation in International 

Arbitration? 

There are no specific professional or ethical rules applicable to counsel in 

arbitration in Vietnam. Lawyers registered to act in Vietnam must adhere to the 

general professional Code of Conduct 2011 and the code of the Bar which they are 

members of. There is also no prevailing practice relating to counsel’s conduct in 

arbitration proceedings, and the IBA Guidelines on Party Representation have not 

yet become familiar in arbitration in Vietnam. 

48 REGULATION OF ACTIVITIES 

What particularities exist in your jurisdiction that a foreign practitioner should 

be aware of? 
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Apart from the visa requirement, a foreign national who wants to act as a lawyer 

in Vietnam must have a practising licence issued by the Ministry of Justice. 

Foreign attorneys are allowed to provide advice on Vietnamese law only if they 

have a Vietnamese bachelor’s degree in law and cannot act as barristers in court 

proceedings; however, this strict requirement is not applicable, as a matter of 

practice, for arbitration proceedings. To act as arbitrators, they need to meet the 

compulsory requirements under article 20 of the LCA. 
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IBA GUIDELINE ON ARBITRATION IN 

VIETNAM - SEPTEMBER 2014 

Vietnam Chapter in IBA Country Guide published in the official of IBA 

(Ed. Lawrence Schaner, Jenner & Block LLP, Chicago and David Arias, 

Arias SLP, Madrid) in September 2014. 

Nguyen Manh Dzung & Dang Vu Minh Ha 

Background 

(i) How prevalent is the use of arbitration in your jurisdiction? What are 

seen as the principal advantages and disadvantages of arbitration? 

According to a new report of the Ministry of Justice of Vietnam (‘MOJ’), from 2011 

to 2013, 432 disputes were resolved by arbitration (an average of 144 cases per 

year). In 2013, 14,767 economic cases were resolved in First Instance Courts. Thus, 

it appears that nearly one per cent of disputes were resolved by arbitration. 

The significant advantages of arbitration in Vietnam are that the arbitral 

proceedings will be conducted in private and that parties are free to choose their 

arbitrators and agree on procedures, language, the seat of arbitration, etc. 

Meanwhile, its disadvantages include potential challenges to arbitral awards in 

the place of issuance, and difficulties that might be met in recognition and 

enforcement of foreign arbitral awards which may cause delay and make the 

result of arbitration meaningless. Furthermore, according to the MOJ report, 

arbitration in Vietnam faces some limitations, including: the scope of the grounds 

for setting aside arbitral awards is too wide in comparison with international law 

and practice; a lack of positive support from the state courts; and restrictions on 

the qualifications of arbitrators. 

(ii) Is most arbitration institutional or ad hoc? Domestic or international? 

Which institutions and/or rules are most commonly used? 

Arbitration in Vietnam is often conducted in the form of institutional arbitration. 

Ad hoc arbitration is rarely used. Among eight arbitration institutions in Vietnam, 
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as of August 2014, the Vietnam International Arbitration Center (‘VIAC’) is the 

largest and most commonly-used arbitration centre in Vietnam. The VIAC Rules 

of Arbitration are always invoked in disputes resolved in the VIAC. 

(iii) What types of disputes are typically arbitrated? 

 

According to statistics published by the VIAC, 70 per cent of disputes resolved in 

VIAC arise from sale contracts, 5 per cent from outsourcing, 3 per cent from 

services, 5 per cent from construction, 1 per cent from distribution or agency 

agreements, 4 per cent from investments or business cooperation agreements, 3 

per cent from banking and finance and 9 per cent from other fields. 

(iv) How long do arbitral proceedings usually last in your country? 

It varies and depends on the complexity and other relevant elements of each case. 

Usually, arbitral proceedings can take from 6 to 12 months. 

(v) Are there any restrictions on whether foreign nationals can act as counsel 

or arbitrators in arbitrations in your jurisdiction? 

Unlike court proceedings wherein only qualified Vietnamese lawyers can 

represent clients, there is no restriction on foreign counsels acting for clients in 

arbitration in Vietnam. 

Arbitration Laws 

(vi) What law governs arbitration proceedings with their seat in your 

jurisdiction? Is the law the same for domestic and international arbitrations? Is 

the national arbitration law based on the UNCITRAL Model Law? 

Arbitration in Vietnam – both domestic and international – is mainly governed by 

Law on Commercial Arbitration (‘LCA’), which was approved by the National 

Assembly in 2010 and took effect on 1 January 2011. In order to improve the 

effectiveness and feasibility of the LCA, the Supreme People’s Court of Vietnam 

issued Resolution No. 01/2014/NQ-HDTP Guiding the Implementation of 

Certain Provisions of the LCA (‘Resolution No.01’). 

The LCA is fundamentally based on the UNCITRAL Model Law on Commercial 

Arbitration 2006 with some local adaptation. 
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The enforcement of arbitral awards is also regulated by the Law on Enforcement 

of Civil Judgments (‘LECJ’), which was approved by the National Assembly of 

Vietnam on 14 November 2008 and took effect on 1 July 2009. 

The recognition and enforcement of foreign awards in Vietnam is regulated by 

Part Sixth (VI) of Civil Procedure Code 2004 (‘CPC’), which came into force on 1 

January 2005 and was amended in 2011. 

(vii) Is there a distinction in your arbitration law between domestic and 

international arbitration? If so, what are the main differences? 

There is no significant distinction between domestic and international arbitration 

in Vietnamese arbitration law. They are both governed by the LCA. 

Generally, international arbitration concerns disputes involving foreign elements, 

such as a dispute arising out of a commercial relationship, or in some other legal 

relationships involving a foreign element. A foreign element is defined in the Civil 

Code of Vietnam as when ‘at least one party is a foreign agency, organization or 

individual or overseas Vietnamese or civil relations between the parties being 

Vietnamese citizens, organizations but the bases for establishing, altering or 

terminating those relations are foreign laws, arise overseas or assets related to 

such relations are located overseas’. 

Although there is no definition of domestic arbitration in the LCA, it is generally 

accepted that domestic arbitration refers to disputes arising between Vietnamese 

parties without the involvement of foreign elements. 

(viii) What international treaties relating to arbitration have been adopted (eg 

New York Convention, Geneva Convention, Washington Convention, Panama 

Convention)? 

Vietnam became a member of the New York Convention on 12 September 1995 

and the Convention entered into force on 11 December 1995. The content of this 

Convention is adopted in Part Sixth (VI) of Civil Procedure Code 2004. 

(ix) Is there any rule in your domestic arbitration law that provides the 

arbitral tribunal with guidance as to which substantive law to apply to the 

merits of the dispute? 
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For disputes without a foreign element, the arbitral tribunal shall apply the law 

of Vietnam to resolve the dispute. For disputes with a foreign element, the arbitral 

tribunal shall apply the law chosen by the parties. Absent of the parties’ choice of 

applicable law, the arbitral tribunal shall apply the law which it considers most 

appropriate. 

Arbitration Agreements 

(x) Are there any legal requirements relating to the form and content of an 

arbitration agreement? What provisions are required for an arbitration 

agreement to be binding and enforceable? Are there additional recommended 

provisions? 

The arbitration agreement is defined in the LCA as an agreement between the 

parties to use arbitration to resolve a dispute which may arise or has arisen. An 

arbitration agreement may be in the form of an arbitration clause in a contract or 

in the form of a separate agreement. The only specific requirement for the content 

of an arbitration agreement is the mutual consent of the parties to resolve their 

dispute by arbitration. To be binding and enforceable, arbitration must be made 

in writing. The following are also deemed to constitute written arbitration 

agreements: 

 An agreement established via an exchange between the parties by 

telegram, fax, telex, email or other form prescribed by law; 

 An agreement established via the exchange of written information between 

the parties; 

 An agreement prepared in writing by a lawyer, notary or competent 

organization at the request of the parties; 

 During the course of a transaction, the parties refer to a document such as 

a contract, source document, company charter or other similar document which 

contains an arbitration agreement; and 

 Exchange of a statement of claim and defence which express the existence 

of an agreement proposed by one party and not denied by the other party. 

Therefore, an agreement which is concluded orally or fails to be recorded will not 
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be regarded as an agreement ‘in writing’. This can be cured by the subsequent 

conduct of parties, such as signing a new arbitration agreement or expressly or 

impliedly agreeing to arbitrate the dispute. 

Additionally, an arbitration agreement can be included in the general terms and 

conditions of a contract or incorporated in another document containing an 

arbitration clause. 

Arbitration centres often provide parties with a recommended arbitration clause. 

However, such provisions are not compulsory and parties are free to modify them 

to meet their needs. For example, the model arbitration clause of the VIAC is: 

Any dispute arising out of or in relation with this contract shall be resolved by 

arbitration at the Vietnam International Arbitration Centre (VIAC) in accordance 

with its Rules of Arbitration 

(a) the number of arbitrators shall be [one or three]. 

(b) the place of arbitration shall be [city and/or country]. 

(c) the governing law of the contract [is/shall be] the substantive law of […]. 

(d) the language to be used in the arbitral proceedings shall be […]. 

(xi) What is the approach of courts towards the enforcement of agreements 

to arbitrate? Are there particular circumstances when an arbitration agreement 

will not be enforced? 

Courts must refer parties to arbitration upon the prima facie existence of an 

arbitration agreement regardless of its validity. The arbitration agreement will not 

be enforced only if it is incapable of being performed. Under Resolution No. 01, 

an arbitration agreement is incapable of being performed in the following 

circumstances: 

 The parties have agreed to resolve the dispute at a specific arbitration 

centre but such centre has terminated its operation without any successor 

arbitration centre, and the parties fail to agree on some other arbitration centre to 

resolve the dispute. 

 The parties have agreed on the choice of a specific arbitrator for an ad hoc 

arbitration, but at the time a dispute arises, that Arbitrator is unable to conduct 
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the arbitration because of a force majeure event or for any other objective reason, 

or the arbitration centre or the Court cannot find an arbitrator as the parties have 

agreed, and the parties fail to agree on any alternative arbitrator. 

 The parties have agreed on the choice of a specific arbitrator for an ad hoc 

arbitration but at the time a dispute arises, the arbitrator refuses the appointment 

or the relevant arbitration centre refuses to appoint that arbitrator and the parties 

fail to agree on any alternative arbitrator. 

 The parties have agreed to resolve the dispute at a specific arbitration 

centre but have also agreed to apply the rules of arbitration of another arbitration 

centre, and the charter of the arbitration centre chosen for the dispute resolution 

does not allow the application of the rules of any other arbitration centre; and the 

parties fail to agree to apply the rules of the chosen arbitration centre. 

 When a dispute arises, an arbitration clause inserted in the standard terms 

and conditions of a contract provided by a service provider is not binding on 

consumers without their separate consent. 

(xii) Are multi-tier clauses (eg arbitration clauses that require negotiation, 

mediation and/or adjudication as steps before an arbitration can be 

commenced) common? Are they enforceable? If so, what are the consequences 

of commencing an arbitration in disregard of such a provision? Lack of 

jurisdiction? Non-arbitrability? Other? 

Multi-tier clauses are quite common in Vietnam. Multi-tier arbitration agreements 

that provide for Arb-Med or Med-Arb, however, are much less common than 

arbitration clauses with a negotiation provision. These agreements are 

enforceable. However, there are no records on the consequences of commencing 

an arbitration in disregard of such a provision. Usually, upon the existence of an 

arbitration clause with a negotiation provision, the arbitration centre (such as 

VIAC) encourages parties to negotiate before commencing arbitration in order to 

avoid having the arbitral award set aside later on. 

(xiii) What are the requirements for a valid multi-party arbitration agreement? 

The LCA does not contain any provision related to multi-party arbitration 

agreements except for one provision on the appointment of an arbitrator in the 
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case of multiple defendants. In that case, all defendants are required to reach an 

agreement on the appointment of an arbitrator within a certain period of time. If 

they fail to do so, the president of an arbitration institution or a judge of a 

competent court will have the authority to appoint an arbitrator for all 

defendants. 

Under Resolution No. 01, consolidation of disputes is allowed in two 

circumstances: 

 The parties agree to consolidate their several disputes for resolution in a 

single proceeding; or 

 Any applicable arbitration rules allow the consolidation of disputes for 

resolution in a single proceeding. 

(xiv) Is an agreement conferring on one of the parties a unilateral right to 

arbitrate enforceable? 

The LCA does not have any provision dealing with this situation. In principle, if 

parties agree to grant one of the parties a unilateral right to arbitrate, the 

arbitration agreement based on that decision can be enforced. However, there has 

not yet been a case dealing with a one-sided arbitration clause. 

(xv) May arbitration agreements bind non-signatories? If so, under what 

circumstances? 

The LCA does not contain any provision directly relating to non-signatories being 

bound by an arbitration agreement. In general, the arbitration agreement only 

binds its signatories. Nonetheless, there are circumstances in which a third party 

may be deemed to be involved: 

 A signatory acting as an agent within his or her authority may bind the 

non-signatory principal. 

 An arbitration clause may be incorporated by reference into another 

agreement to bind non-signatories to the arbitration clause who have actually 

executed the other agreement. 

 A party by its conduct may assume the obligation to arbitrate. 
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However, the above circumstances are still controversial and have to be decided 

on a case-by-case basis. 

Arbitrability and Jurisdiction 

(xvi) Are there types of disputes that may not be arbitrated? Who decides – 

courts or arbitrators – whether a matter is capable of being submitted to 

arbitration? Is the lack of arbitrability a matter of jurisdiction or admissibility? 

Under the LCA, the following disputes can be resolved by arbitration: (1) disputes 

between parties arising from commercial activities; (2) disputes arising between 

parties at least one of whom is engaged in commercial activities, and (3) other 

disputes between parties which the law stipulates may be resolved by arbitration. 

As provided by the Vietnamese Commercial Law, ‘commercial’ is defined as 

activities for profit-making purposes including sale and purchase of goods, 

services, investments, trade promotion and other profit-making activities. 

Although the LCA does not specifically set out types of non-arbitrable disputes, 

the matters which belong to the exclusive jurisdiction of the national courts cannot 

be resolved by arbitration. For example, criminal matters, marriage and 

matrimonial matters, employment disputes and administrative matters cannot be 

resolved by arbitration. 

The arbitral tribunal will decide in the first instance whether a matter is arbitrable 

when they consider their jurisdiction. The court can review this matter when there 

is an appeal to the court against the decision of an arbitral tribunal with respect 

to the validity of the arbitration agreement and jurisdiction of the arbitral tribunal 

or when a party wants to set aside the arbitral award. 

(xvii) What is the procedure for disputes over jurisdiction if court proceedings 

are initiated despite an arbitration agreement? Do local laws provide time 

limits for making jurisdictional objections? Do parties waive their right to 

arbitrate by participating in court proceedings? 

 

If one party initiates court proceedings despite the existence of an arbitration 

agreement for the dispute between parties, the court must refuse to accept 

jurisdiction unless the arbitration agreement is void or incapable of being 
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performed. 

Upon the petition of a party, the court must examine and consider the documents 

accompanying with the petition to determine whether such dispute falls within 

the jurisdiction of the court. Depending on the specific circumstances of the case, 

the court will proceed as follows: 

 Where there is no arbitration agreement or there has been a valid court 

judgment or valid arbitration decision or award determining that no arbitration 

agreement exists in relation to the dispute, the court shall process and handle the 

case in accordance with its jurisdiction. 

 Where the arbitration agreement prima facie exists, the court shall return 

the petitions to the petitioner. 

 Where the court, after accepting the case, discovers that an arbitration 

agreement exists, the court shall suspend to case and return the petition and 

accompanying documents to the petitioner. 

 Where a request for arbitration has been filed and the arbitral tribunal has 

already been constituted, even though the court realizes that the dispute is not 

subject to the jurisdiction of the Tribunal or that there is no arbitration agreement, 

and one party requests the court to resolve the dispute, the court shall return the 

petition to the petitioner. Where the court has accepted the petition, it shall decide 

to suspend the case. 

If a court proceeds with a claim despite the existence of an arbitration agreement, 

objections to jurisdiction can be raised within 15 days from the date of receipt of 

the notice of enrolment of the court. This time limit can be extended. Furthermore, 

objections can also be raised at the hearing. 

Participating in court proceedings is not regarded as a waiver of the right to 

arbitrate. 

 

(xviii) Can arbitrators decide on their own jurisdiction? Is the principle of 

competence-competence applicable in your jurisdiction? If yes, what is the 

nature and intrusiveness of the control (if any) exercised by courts on the 
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tribunal’s jurisdiction? 

The competence-competence principle is recognized by the LCA. The arbitration 

tribunal must, prior to dealing with the merits of a dispute, consider whether the 

arbitration agreement is valid, whether the arbitration agreement is capable of 

being performed, and whether the tribunal has jurisdiction. However, if any party 

disagrees with the decision of the arbitral tribunal on the above-mentioned 

matters, they can petition the competent court to review the decision of the 

arbitral tribunal. The decision of the court will be final. 

 

(xix) Selection of Arbitrators 

(xx) How are arbitrators selected? Do courts play a role? 

Each party is allowed by the LCA to appoint one arbitrator (where the arbitral 

tribunal constitutes of three arbitrators) or mutually agree to appoint the sole 

arbitrator. If the respondent does not appoint the arbitrator within the time 

stipulated by the LCA or by the procedural rules of the arbitration institution, the 

president of the arbitration institution (in case of institutional arbitration) or if 

there is no agreement on the appointing authority, the competent court (in case 

of ad hoc arbitration), can appoint one arbitrator for the respondent. Both the 

claimant and respondent are entitled to request the president of the arbitration 

centre or the court to appoint arbitrators for them. 

(xxi) What are the requirements in your jurisdiction as to disclosure of 

conflicts? Do courts play a role in challenges and what is the procedure? 

The LCA provides that an arbitrator must, as from the time of his or her selection 

or appointment, provide written notice to the arbitration centre or arbitration 

tribunal and to the parties of any circumstances which may affect his or her 

objectiveness and impartiality. The arbitrator can be challenged in the following 

circumstances: 

 The arbitrator is a relative or representative of a party; 

 The arbitrator has an interest related to the dispute; 

 There are obvious grounds demonstrating that the arbitrator is not 



www.dzungsrt.com 

483 

Back to main menu 

impartial or objective; and 

 The arbitrator was a mediator, representative or lawyer for either of the 

parties prior to the dispute being brought to arbitration for resolution, unless the 

parties provide written consent. 

The replacement of an arbitrator will be decided by the remaining arbitrators or 

the president of the arbitration centre in institutional arbitration or by a judge 

appointed by the chief judge of the competent court in ad hoc arbitration 

(xxii) Are there limitations on who may serve as an arbitrator? Do arbitrators 

have ethical duties? If so, what is their source and generally what are they? 

According to the LCA, a person has to meet the following requirements in order 

to serve as an arbitrator: 

 Having full civil legal capacity as prescribed in the Civil Code; 

 Having a university qualification and at least five years’ work experience 

in the discipline which he or she studied; 

 In special cases an expert with highly specialized qualifications and 

considerable practical experience may still be selected to act as an arbitrator even 

if he or she fails to satisfy the requirements regarding education and work 

experience described above. 

However, a person with all the qualifications prescribed above but falling into 

one of the following categories shall not be permitted to act as an arbitrator: 

 A person who is currently a judge, prosecutor, investigator, enforcement 

officer, or official of a people’s court, a people’s public prosecutor, an 

investigative agency or a judgment enforcement agency; or 

 A person under a criminal charge or prosecution or who is serving a 

criminal sentence or who has fully served the sentence but whose criminal record 

has not yet been cleared. 

Since the LCA does not impose any restriction on the nationality of the arbitrator, 

foreign nationals who meet these requirements can serve as arbitrator. 

As stipulated in the LCA, arbitrators must remain independent during dispute 

resolution; refuse to provide information about a dispute; maintain 
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confidentiality of the contents of the dispute which he or she resolves; ensure that 

resolution of a dispute is impartial, speedy and prompt; and comply with 

professional ethics rules. 

(xxiii) Are there specific rules or codes of conduct concerning conflicts of 

interest for arbitrators? Are the IBA Guidelines on Conflicts of Interest in 

International Arbitration followed? 

There are no specific provisions, guidance or definitions concerning conflicts of 

interest for arbitrators published by a state authority. However, codes of conduct 

for arbitrators have been issued by some arbitration centres such as VIAC. The 

guidelines for arbitrators of VIAC refer to and adopt some parts of the IBA Rules 

on Ethics for International Arbitrators and the IBA Guidelines on Conflicts of 

Interest in International Arbitration. Nonetheless, these guidelines are only 

applied to arbitrators in disputes resolved by arbitration at VIAC and there is no 

professional body to ensure the enforcement of such codes of conduct. 

Interim Measures 

(xxiv) Can arbitrators issue interim measures or other forms of preliminary 

relief? What types of interim measures can arbitrators issue? Is there a 

requirement as to the form of the tribunal’s decision (order or award)? Are 

interim measures issued by arbitrators enforceable in courts? 

Under the LCA, arbitral tribunals can grant the following types of interim relief: 

 Prohibition of any change in the status quo of the assets in dispute; 

 Prohibition of acts, or ordering one or more specific acts to be taken by a 

party in dispute, aimed at preventing conduct adverse to the process of the 

arbitration proceedings; 

 Attachment of the assets in dispute; 

 Requirement of preservation, storage, sale or disposal of any of the assets 

of one or all parties in dispute; 

 Requirement of an interim payment of money between the parties; and 

 Prohibition of transfer of assets in dispute. 

There is no specific requirement for the form of arbitral tribunal’s decision on 

interim measures. It is often in the form of a ‘decision’ which is defined as a 
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decision of the arbitral tribunal during the dispute resolution process, which is 

distinct from an ‘award’ or final decision of the arbitral tribunal resolving the 

entire dispute and terminating arbitral proceedings. 

Interim measures granted by the arbitral tribunal can be enforced in the same 

manner as those issued by the court. 

(xxv) Will courts grant provisional relief in support of arbitrations? If so, 

under what circumstances? May such measures be ordered after the 

constitution of the arbitral tribunal? Will any court ordered provisional relief 

remain in force following the constitution of the arbitral tribunal? 

Parties can request the court to issue provisional relief right after they submit the 

request for arbitration regardless of whether the arbitral tribunal has been 

constituted or not. Even after the constitution of the arbitral tribunal, the power 

of the court to order interim measures is still available. The interim relief granted 

by the court will remain in effect during the arbitral proceedings. 

(xxvi) To what extent may courts grant evidentiary assistance/provisional relief 

in support of the arbitration? Do such measures require the tribunal’s consent 

if the latter is in place? 

The court can grant all types of interim relief which are available to the arbitral 

tribunal. Furthermore, the court can issue other relief which the arbitral tribunal 

cannot. The measures ordered by the court do not require the tribunal’s consent. 

However, the court may grant the interim relief only upon the submission of a 

claim of a party. Under the CPC, the exclusive relief that can be ordered by the 

Court includes: 

 Freezing of accounts at banks, other financial institutions or state 

treasuries; 

 

 Freezing of assets at places of deposit; and 

 Freezing of obligors’ assets. 

The court also supports the arbitral tribunal in collecting evidence and 

summoning witness. If the arbitral tribunal or one or both parties have already 
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taken necessary measures to collect evidence but without success, then a petition 

may be made to the competent court to require other bodies, organizations or 

individuals to provide evidence. With regard to summoning witnesses, if a 

witness who has been validly summoned by the arbitral tribunal fails to attend 

the session without a legitimate reason, and the absence of such witness 

constitutes an obstacle to resolution of the dispute, then the arbitral tribunal may 

send a written request to the competent court to issue a decision summoning the 

witness. 

Disclosure/Discovery 

(xxvii) What is the general approach to disclosure or discovery in arbitration? 

What types of disclosure/discovery are typically permitted? 

The LCA states that parties shall have the right and responsibility to provide 

evidence to the arbitration tribunal to prove facts relevant to the issues in dispute. 

Additionally, the arbitral tribunal shall have the right, at the request of one or all 

parties, to request witnesses to provide information and materials relevant to 

resolution of the dispute. However, there is no officially published provision on 

the types of disclosure or discovery permitted under the LCA and Resolution No. 

01. 

(xxviii)What, if any, limits are there on the permissible scope of disclosure or 

discovery? 

The LCA is silent on the permissible scope of disclosure or discovery. The arbitral 

tribunal is entitled to decide the scope of disclosure or discovery. 

(xxix) Are there special rules for handling electronically stored information? 

There are no special rules in the LCA for handling electronically stored 

information. 

 

Confidentiality 

(xxx) Are arbitrations confidential? What are the rules regarding 

confidentiality? 

Arbitration is conducted privately unless otherwise agreed by the parties. 

Furthermore, arbitrators are under a duty to maintain confidentiality of the 
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content of the dispute, unless information must be provided to a competent state 

authority in accordance with law. 

(xxxi) Are there any provisions in your arbitration law as to the arbitral 

tribunal’s power to protect trade secrets and confidential information? 

No provision in the LCA directly mentions trade secrets or confidential 

information. However, the arbitrators are required to protect all the information 

of the dispute in general. 

(xxxii) Are there any provisions in your arbitration law as to rules of privilege? 

Rules of privilege are not provided in the LCA or in any other legislation of 

Vietnam. 

Evidence and Hearings 

(xxxiii)Is it common that parties and arbitral tribunals adopt the IBA Rules on 

the Taking of Evidence in International Arbitration to govern arbitration 

proceedings? If so, are the Rules generally adopted as such or does the tribunal 

retain discretion to depart from them? 

It is not common in Vietnam for parties and arbitral tribunals to adopt the IBA 

Rules on the Taking of Evidence in International Arbitration to govern 

proceedings. Those Rules is appreciated as a referential source rather than a 

binding authority in arbitral proceedings. 

(xxxiv) Are there any limits to arbitral tribunals’ discretion to govern the 

hearings? 

The LCA is silent on the procedure for the hearing of witnesses and cross- 

examination; therefore, unless otherwise agreed by parties, the arbitral tribunal is 

free to conduct the hearing of witnesses as they find appropriate. 

(xxxv) How is witness testimony presented? Is the use of witness statements 

with cross examination common? Are oral direct examinations common? Do 

arbitrators question witnesses? 

Witness testimony can be presented in writing and submitted to the arbitral 

tribunal for consideration. The arbitral tribunal can also question the witnesses at 

the hearing. As being influenced by litigation procedure, oral direct examinations 

are quite common in arbitration in Vietnam. 



www.dzungsrt.com 

488 

Back to main menu 

(xxxvi) Are there any rules on who can or cannot appear as a witness? Are there 

any mandatory rules on oath or affirmation? 

The LCA does not clearly state any rules on who can or cannot appear as a 

witness. There is no requirement on oaths or affirmations of witnesses in 

arbitration.  

(xxxvii) Are there any differences between the testimony of a witness 

specially connected with one of the parties (eg legal representative) and the 

testimony of unrelated witnesses? 

There is no provision specifying the difference between the testimony of a witness 

specially connected with one of the parties and that of an unrelated witness. 

(xxxviii) How is expert testimony presented? Are there any formal 

requirements regarding independence and/or impartiality of expert witnesses? 

There are no specific rules regarding the form of expert testimony, but it is implied 

that testimony must be in writing. The LCA is silent on the requirements 

regarding independence and/or impartiality of expert witnesses. Nevertheless, 

sometimes parties may object to a proposed or appointed expert. 

(xxxix) Is it common that arbitral tribunals appoint experts beside those that 

may have been appointed by the parties? How is the evidence provided by the 

expert appointed by the arbitral tribunal considered in comparison with the 

evidence provided by party-appointed experts? Are there any requirements in 

your jurisdiction that experts be selected from a particular list? 

The arbitral tribunal can consult experts on their own initiative or on the request 

of any party. There is no difference in value between evidence provided by 

experts appointed by the arbitral tribunal on their own initiative or those 

appointed on the request of parties. There are no requirements on the 

qualifications of experts. 

The LCA does not provide any requirement that experts must be selected from a 

particular list. Therefore, the parties and the arbitral tribunal are free to choose 

the experts they find appropriate. 

(xl) Is witness conferencing (‘hot-tubbing’) used? If so, how is it typically 
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handled? 

Witness conferencing is not available in Vietnam. 

(xli) Are there any rules or requirements in your jurisdiction as to the use of 

arbitral secretaries? Is the use of arbitral secretaries common? 

The concept of arbitral secretaries is new in Vietnam. There are no rules or 

requirements regarding this issue in Vietnamese legislation. The secretaries of 

arbitration institutions often support the arbitral tribunal in the administrative 

work of arbitration. However, their rights and obligations have not been 

regulated in any official documents. 

Awards 

(xlii) Are there formal requirements for an award to be valid? Are there any 

limitations on the types of permissible relief? 

An award must be in writing and contain the following: 

 Date and location of issuance of the award; 

 Names and addresses of the claimant and respondent; 

 Full names and addresses of the arbitrators; 

 Summary of the statement of claim and matters in dispute; 

 Reasons for issuance of the award, unless the parties agree it is unnecessary 

to specify reasons for the award; 

 Result of the dispute resolution; 

 Time limit for enforcement of the award; 

 Allocation of arbitration fees and other relevant fees; 

 Signatures of the arbitrator(s). 

 As requested by the parties, the arbitral tribunal can award the following 

relief: 

 Specific performance of contracts; 

 Fines for breaches; 

 Damages; 

 Suspension of performance of contracts; 

 Stoppage of performance of contracts; 

 Cancellation of contracts; and 
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 Other remedies agreed upon by involved parties which are not contrary to 

the fundamental principles of Vietnamese law, treaties to which Vietnam is a 

contracting party and international commercial practices. 

(xliii) Can arbitrators award punitive or exemplary damages? Can they award 

interest? Compound interest? 

Vietnamese law does not recognize the concept of punitive or exemplary 

damages. The arbitrators can award the relief discussed above. If requested by 

parties, the arbitral tribunal can award interest and compound interest. 

(xliv) Are interim or partial awards enforceable? 

The LCA recognizes two types of judgments issued by the arbitral tribunal: 

 An arbitral decision, meaning a decision of the arbitration tribunal during 

the dispute resolution process. 

 An arbitral award, meaning the decision of the arbitral tribunal resolving 

the entire dispute and terminating the arbitration proceedings. 

Under the LCA, only an arbitral award can be enforced in accordance with the 

law on enforcement of civil judgments. An interim or partial award is regarded 

as an arbitral decision and cannot be enforced like an arbitral award. 

Nevertheless, the arbitral tribunal’s decision on the application, modification, 

supplementation or cancelation of interim measures shall be enforced in 

accordance with the law on enforcement of civil judgments related to application 

of interim relief granted by the court. 

(xlv) Are arbitrators allowed to issue dissenting opinions to the award? What 

are the rules, if any, that apply to the form and content of dissenting opinions? 

The LCA is silent on the issuance of dissenting opinions to the award and allows 

arbitration centres to address this matter in their arbitration rules. Nevertheless, 

the LCA provides that an arbitral award shall be issued on the basis of the arbitral 

tribunal’s majority vote. Therefore, it can be inferred that the dissenting opinions 

will not affect the merit of the arbitral award. 

(xlvi) Are awards by consent permitted? If so, under what circumstances? By 

what means other than an award can proceedings be terminated? 
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An award by consent is permissible when parties reach agreement on the 

settlement of their dispute during arbitration proceedings. 

Additionally, proceedings can be terminated without an award in the following 

circumstances: 

 An individual claimant or respondent dies, without anyone inheriting his 

or her rights and obligations; 

 An agency or organization that is the claimant or respondent has 

terminated its operation, become bankrupt, dissolved, consolidated, merged, 

demerged, separated or converted its organizational form without any agency or 

organization succeeding to the former’s rights and obligations; 

 The claimant withdraws its statement of claim or the claim is deemed to be 

withdrawn, except where the respondent requires that the proceedings continue; 

or 

 The court issues a decision that the dispute is not within the jurisdiction of 

the arbitral tribunal, or that there is no arbitration agreement or that such 

agreement is void or incapable of being performed. 

(xlvii) What powers, if any, do arbitrators have to correct or interpret an award? 

A party may, within 30 days from the date of receipt of an arbitral award unless 

the parties have some other agreement about this time limit, request that the 

arbitral tribunal rectify obvious errors in spelling or figures caused by a mistake 

or incorrect computation in the arbitral award, or interpret the award. The 

requesting party must immediately notify the other party of the request. If the 

arbitral tribunal considers the request legitimate, it shall make the rectification or 

interpretation within 30 days from the date of receipt of the request. The 

explanation provided shall form a part of the award. 

Costs 

(xlviii) Who bears the costs of arbitration? Is it always the unsuccessful party 

who bears the costs? 

Usually, the unsuccessful party has to bear the costs of arbitration unless 

otherwise agreed by the parties, otherwise stipulated by the procedural rules of 

the arbitration institution, or otherwise allocated by the arbitral tribunal. 
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(xlix) What are the elements of costs that are typically awarded? 

It depends on the rules of the arbitration centre or the agreement of parties. 

Commonly, the arbitral tribunal is able to award arbitration costs, legal costs and 

other reasonable costs. 

In general, arbitration cost often comprises: 

 Remuneration for travelling and other expenses of arbitrators 

 Fees for expert consultancy and other assistance requested by the arbitral 

tribunal; 

 Administrative fees levied by the arbitration centre; 

 Fees for the arbitration centre’s appointment of an arbitrator for an ad hoc 

arbitration at the request of the parties in dispute; 

 Fees for use of other necessary services provided by the arbitration centre, 

including hire of hearing rooms, etc. 

(l) Does the arbitral tribunal have jurisdiction to decide on its own costs 

and expenses? If not, who does? 

The arbitral tribunal does have jurisdiction to decide and allocate its own costs 

and other expenses. 

(li) Does the arbitral tribunal have discretion to apportion the costs between 

the parties? If so, on what basis? 

 

According to the LCA, the arbitral tribunal has discretion to allocate the costs 

between the parties. The arbitral tribunal will apportion the costs on the basis that 

they find appropriate. Usually, the principle of costs-follow-the-event is 

applicable. 

(lii) Do courts have the power to review the tribunal’s decision on costs? If 

so, under what conditions? 

Courts do not have power to review the arbitral tribunal’s decision on costs. 

Challenges to Awards 

(liii) How may awards be challenged and on what grounds? Are there time 

limitations for challenging awards? What is the average duration of challenge 

proceedings? Do challenge proceedings stay any enforcement proceedings? If 
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yes, is it possible nevertheless to obtain leave to enforce? Under what 

conditions? 

Within 30 days from the date of receipt of an award, any party objecting to the 

award is entitled to lodge a petition with the competent court to set aside the 

award. A petition requesting that an arbitral award be set aside must be 

accompanied by materials and evidence proving that such a petition has sufficient 

grounds and is lawful. 

An arbitral award which falls within any one of the following cases shall be set 

aside: 

 There was no arbitration agreement or the arbitration agreement is void 

 The composition of the arbitration tribunal was [or] the arbitration 

proceedings were inconsistent with the agreement of the parties or contrary to the 

provisions of this Law; 

 The dispute was not within the jurisdiction of the arbitration tribunal; 

where an award contains an item which falls outside the jurisdiction of the 

arbitration tribunal, such item shall be set aside; 

 The evidence supplied by the parties on which the arbitration tribunal 

relied to issue the award was forged; [or] an arbitrator received money, assets or 

some other material benefit from one of the parties in dispute which affected the 

objectivity and impartiality of the arbitral award; 

 The arbitral award is contrary to the fundamental principles of the law of 

Vietnam. 

According to the LCA, normally, the challenge procedure can last up to several 

months from the day the court enrols the request. However, this time limit can be 

extended. 

The LCA also provides that the award creditor can request the state enforcement 

agency to enforce the award if on expiry of the time limit for carrying out an 

award the award debtor has not voluntarily carried out the award and has not 

requested that the award be set aside. Therefore, if the award debtor requests to 

set aside the award, the enforcement will be stayed. 



www.dzungsrt.com 

494 

Back to main menu 

(liv) May the parties waive the right to challenge an arbitration award? If yes, 

what are the requirements for such an agreement to be valid? 

The right to petition the court to set aside an arbitral award is a mandatory rule 

of the LCA. Accordingly, the parties cannot agree to waive their rights to 

challenge the arbitral award. Furthermore, it is not possible for the parties to 

exclude by an agreement the right to set aside an arbitral award 

(lv) Can awards be appealed in your country? If so, what are the grounds for 

appeal? How many levels of appeal are there? 

Under the LCA, arbitral awards are final and not subject to appeal 

(lvi) May courts remand an award to the tribunal? Under what conditions? 

What powers does the tribunal have in relation to an award so remanded? 

In setting-aside procedures, at the request of a party and if the trial panel 

considers it appropriate, the court may adjourn a petition to set aside an arbitral 

award for a period not to exceed 60 days in order to allow the arbitral tribunal to 

rectify what the arbitral tribunal views were errors in the arbitration proceedings, 

thereby removing the grounds for setting aside the award. The arbitral tribunal 

must notify the court when it has rectified errors in the arbitration proceedings. If 

the arbitration tribunal does not rectify errors in the proceedings, then the trial 

panel shall continue to hear the petition to set aside the award. 

 

The courts cannot remand an award to the tribunal in any other circumstances. 

Recognition and Enforcement of Awards 

(lvii) What is the process for the recognition and enforcement of awards? What 

are the grounds for opposing enforcement? Which is the competent court? Does 

such opposition stay the enforcement? If yes, is it possible nevertheless 

to obtain leave to enforce? Under what circumstances? 

With respect to domestic awards, parties are encouraged to voluntarily 

implement awards. Nevertheless, on expiry of the time limit for carrying out an 

award, assuming the award debtor has not voluntarily carried out the award and 

the award is not set aside by the court, the award creditor can request the 

enforcement agency to enforce the award. In the case of an ad hoc arbitral award, 
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the award creditor shall have the right to apply to the competent civil judgment 

enforcement agency to request enforcement of the award after the award has been 

registered with the competent court. 

Regarding foreign arbitral awards, which are defined under the LCA as awards 

rendered in a foreign arbitration either inside or outside the territory of Vietnam 

in order to resolve a dispute as agreed by the parties, the process for recognition 

and enforcement can be summarized as below 

 Petitions for recognition and enforcement in Vietnam of foreign arbitral 

awards and relevant documents must be sent to the MOJ. 

 Within seven days from the date of receipt of the petition, the MOJ shall 

transfer the case files to competent courts. 

 Within three working days from the date of receiving case files from the 

MOJ, the competent court must accept the files and notify the award debtors as 

well as the public prosecutor of the same jurisdiction. 

 The court will then open a hearing to consider the petition. 

As Vietnam is a member of the New York Convention, recognition and 

enforcement shall only be refused in the circumstances stated in Article 370 of the 

CPC, which is an adaptation of Article V of the New York Convention with some 

local modification. 

Under the CPC, the following courts have jurisdiction to deal with petitions for 

recognition and enforcement of foreign arbitral awards in Vietnam 

 The people’s court of city level where the award debtor resides or works if 

the award debtor is an individual; or 

 The people’s court of city level where the award debtor has its principal 

office if the award debtor is an organization or body; or 

 The people’s court of city level in which the property relating to the 

enforcement of a foreign arbitration award is situated. 

The opposition against recognition and enforcement of an arbitral award will stay 

enforcement and there is no opportunity to obtain leave for enforcement. Foreign 

arbitral awards must be recognized and enforced by Vietnamese courts for 
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execution. 

(lviii) If an exequatur is obtained, what is the procedure to be followed to 

enforce the award? Is the recourse to a court possible at that stage? 

After an exequatur is obtained, the enforcement of a foreign arbitral award will 

follow the procedure set out in the LECJ. Parties are encouraged to comply with 

arbitral awards voluntarily. If the award debtor has not voluntarily complied with 

the award by time limit for complying with an award, then the award creditor has 

the right under the LECJ to request the competent state enforcement agency to 

enforce the award. Generally, the award creditor has to submit a separate 

application to the competent state enforcement agency for an order enforcing the 

award. The enforcement agency then issues an enforcement decision and notifies 

the award debtor. The award debtor has a time limit of 15 days from the day of 

receipt of the enforcement decision to voluntarily comply with the decision. Upon 

the expiration of the time limit, the award debtor who fails to voluntarily execute 

the award will be coerced to do so. 

At this stage, no recourse to a court is available. 

(lix) Are conservatory measures available pending enforcement of the award? 

To facilitate a smooth enforcement procedure, award creditors can also consider 

requesting the enforcers to apply a number of provisional measures, as set out in 

the LECJ, namely: 

 Freezing of the debtors’ bank account; 

 Temporary seizure of the debtors’ properties or legal papers; and 

 Suspension of registration, transfer and change of the status of property. 

(lx) What is the attitude of courts towards the enforcement of awards? What 

is the attitude of courts to the enforcement of foreign awards set aside by the 

courts at the place of arbitration? 

According to the latest information from the International Legal Department of 

the MOJ in Vietnam, in the last 6 years, out of 73 applications for recognition and 

enforcement of a foreign arbitral award, the rate of recognized and enforced 

awards is still low. Additionally, in the last 10 years, the State Enforcement 
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Agency of Ho Chi Minh city received ten requests for enforcement of foreign 

arbitral awards. Among them, eight requests were returned because the award 

debtors were unable to perform, and only two requests were actually enforced by 

the State Enforcement Agency of Ho Chi Minh city. 

According to the CPC, foreign arbitral awards are not recognized and enforced in 

Vietnam if foreign arbitral awards have been cancelled or suspended from 

enforcement by competent bodies of the countries where the awards were issued 

or the countries whose laws have been applied. 

(lxi) How long does enforcement typically take? Are there time limits for 

seeking the enforcement of an award? 

In accordance with the CPC, within two months from the date of accepting a 

petition for recognition and enforcement of a foreign arbitral award, the 

competent court shall issue the decision to open hearing sessions to consider the 

petition. Within 20 days from issuance of such decision, the court must open 

hearing sessions to consider the petition. After the Trial Panel (consisting of three 

judges) has issued the decision on whether to recognize and enforce the foreign 

arbitral award, the court shall send the decision to the involved parties and the 

public prosecutor of the same level. 

Nevertheless, these timelines are not always followed. The enforcement of an 

award can sometimes takes one to two years. 

The LCA is silent on the time limit for seeking the enforcement of an award. In 

theory, there is no specific time limit for a party to submit an application for the 

recognition and enforcement of a foreign award in Vietnam. However, there is a 

general time bar of one year in the CPC which can be argued as applicable. It is 

therefore advisable to file such application for recognition and enforcement 

within one year from the award’s issuance. 

Sovereign Immunity 

(lxii) Do state parties enjoy immunities in your jurisdiction? Under what 

conditions? 

State parties such as state-owned companies and government agencies do not 
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enjoy immunities once they have entered into an arbitration agreement under the 

LCA. 

(lxiii) Are there any special rules that apply to the enforcement of an award 

against a state or state entity? 

No. The court and state enforcement agency will apply the same rules to the 

enforcement of awards against a state or state entity as those applied for normal 

citizens and legal entities. 

Investment Treaty Arbitration 

(lxiv) Is your country a party to the Washington Convention on the Settlement 

of Investment Disputes Between States and Nationals of Other States? Or other 

multilateral treaties on the protection of investments? 

Vietnam has not signed the Washing Convention on the Settlement of Investment 

Disputes between States and Nationals of Other States. 

However, as a member of ASEAN, Vietnam is a signatory of the ASEAN 

Comprehensive Investment Agreement (‘ACIA’) which contains provisions 

related to investment disputes between investors and member states. 

(lxv) Has your country entered into bilateral investment treaties with other 

countries? 

Vietnam has concluded bilateral investment treaties (‘BITs’) with 59 countries. 42 

of these have come into force since 1 June 2013. The detailed list of BITs of which 

Vietnam is a member can be found at the website of the United Nations 

Conference on Trade and Development (‘UNCITAD’): 

http://unctad.org/Sections/dite_pcbb/docs/bits_vietnam.pdf. 

Resources 

(lxvi) What are the main treatises or reference materials that practitioners 

should consult to learn more about arbitration in your jurisdiction? 

 

There are few materials on arbitration in Vietnam. Furthermore, most of them are 

written in Vietnamese. However, for a better understanding about arbitration in 

Vietnam, these English books’ chapters can be consulted: 

 McConnaughay, Philip J. and Ginsburg, Thomas B. ‘Chapter 11- 

http://unctad.org/Sections/dite_pcbb/docs/bits_vietnam.pdf
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Arbitration in Vietnam’, in International Commercial Arbitration in Asia, 2nd 

Edition. Juris Publishing, July 2006; 

 Polkinghorne, M. ‘Vietnam’ in: Pryles, Michael, ed., Dispute Resolution in 

Asia, second edn., (Kluwer Law International, the Hague 2002) pp. 382 – 383 

 ‘Vietnam’ chapter in Gerhard Wegen and Stephan Wilske, Getting the Deal 

Through – Arbitration, 9th edn (Law Business Research Ltd 2014) pp. 463 – 471; 

 ‘Vietnam’ chapter in Loukas Mistelis and Laurence Shore, Editors, 

World Arbitration Reporter (WAR); and 

 ‘Vietnam’ chapter in Jan Paulsson (ed) (1984), International Handbook on 

Commercial Arbitration. 

(lxvii) Are there major arbitration educational events or conferences held 

regularly in your jurisdiction? If so, what are they and when do they take place? 

There have not been any regular educational events or conferences regarding 

arbitration in Vietnam. However, as the largest arbitration centre in Vietnam, 

VIAC often holds conferences and training courses for lawyers and arbitrators on 

dispute resolution through arbitration. 

Furthermore, the MOJ sometimes organizes workshops on arbitration. These 

workshops are often held upon the issuance of new legislation on arbitration or 

other relevant matters. 

Trends and Developments 

Do you think that arbitration has become a real alternative to court 

proceedings in your country? 

Though the number of disputes resolved by arbitration is increasing every year, 

it only constitutes a small number in comparison to litigation. It will take time for 

arbitration in Vietnam to become a real alternative to court proceedings. 

 

(lxviii) What are the trends in relation to other ADR procedures, such as 

mediation? 

In the end of 2013, the MOJ established the Drafting Committee and Editorial 

Board to draft the first legislation on commercial mediation. It is expected that 
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this legislation will be finalized and approved in the near future. 

(lxix) Are there any noteworthy recent developments in arbitration or ADR? 

Resolution No. 01/2014/NQ-HDTP Guiding the Implementation of Certain 

Provisions of the LCA, which came into force on 2 July 2014, is regarded as a 

significant development in arbitration law in Vietnam. The Resolution has clearly 

established the supportive role of the courts in arbitration proceedings and 

therefore confirmed a positive attitude of Vietnamese courts to dispute resolution 

through arbitration. Furthermore, with the specific clarification on grounds to set 

aside an arbitral award in the Resolution, it is hoped that the number of awards 

being set aside will significantly decrease. Furthermore, in order to improve the 

bad record of recognition and enforcement of foreign arbitral awards in Vietnam, 

the Supreme People’s Court has just issued an instruction to properly guide the 

application of New York Convention. 
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litigation before economic and civil courts of 

major cities of Vietnam and international 

arbitrations conducted under UNCITRAL, 

ICC, JCAA, SIAC Rules and Arbitration Rules 

of Vietnam International Arbitration Center 

(VIAC) in Vietnam. He has spent over 24 years 

in the settlement of maritime, commercial and 

investment disputes by way of international 

litigation and arbitration in Vietnam and other 

jurisdictions such as Singapore, Hong Kong, 

United Kingdom and France 

As an active member of the Drafting 

Committees on Commercial Arbitration 

Legislation, Mr. Nguyen Manh Dzung 

involved closely in the legislative process of 

the 2010 Law on Commercial Arbitration. 

Since the enactment of the Law, he has directly 

commented on its various guiding bye-laws 

and regulations for the Supreme People’s 

Court of Vietnam and the Ministry of Justice of 

Vietnam. Most recently, Mr. Dzung has been 

appointed as an ADR expert to the Supreme 

People’s Court in a project sponsored by the 

UNDP to improve court annexed mediation. 

Also, he has been officially retained by World 

Bank to act as a local consultant in advising the 

Supreme People’s Court to amend the current 

Civil Procedure Code for promotion of ADR in 

general and arbitration in particular, including 

the recognition and enforcement regime. 
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of Leicester which ranked in Top 20 Law 

School in the United Kingdom in the year she 

graduated. Deeply immersed in the education 

of a leading common law country, Minh Ha is 
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law and civil law systems. 
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PRELIMINARY COMMENTS ON THE 3RD DRAFT 

DATED 26 MARCH 2015 OF THE REVISED CPC 

REGARDING ENFORCEMENT OF FOREIGN 

ARBITRAL AWARDS 

Nguyen Manh Dzung & Nguyen Thi Thu Trang 

A. POSITIVE POINTS OF THE REVISED DRAFT 

1. Distinction between the procedure for recognition and enforcement of 

foreign arbitral awards in Vietnam and other civil cases and matters 

We appreciate that Art. 1 of the 3rd Draft (namely the scope and task of the Civil 

Procedure Code) recognizes the "procedure for recognition and enforcement of foreign 

arbitral awards in Vietnam" as a distinguished procedure instead of being referred 

collectively as "procedure for resolution of civil matters" in the current CPC.  

As the result, the general provisions on procedures for resolution of civil matters 

or civil lawsuits cannot apply to the procedure for recognition and enforcement of 

foreign arbitral awards unless otherwise expressed, including but not limited to 

the time limit to submit the application for recognition and enforcement of the 

foreign arbitral award, the burden of proof of involved parties, etc. In practice, 

however, it is still tempting for the local judges who are too familiar with general 

procedures for civil matters to 'borrow' certain steps in the general procedures to 

consider application for recognition and enforcement of foreign arbitral awards, 

for example: 

 Conduct the Meeting (to consider the Application) in a similar manner as a 

Hearing (for general civil matters and lawsuits); 

 Summon witnesses or request for witness testimonies; 

 Seek for investigation and verification; 
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 Order the parties (mostly the award creditors) to submit additional 

documents demonstrating that the Awards do NOT fall within the grounds 

for refusal of recognition. 

Procedural complexity always affects the outcome of the proceeding: for example 

by summoning witness or order one party to submit additional evidence especially 

in relation to grounds for refusal of recognition and enforcement, the application 

is much further exposed to the possibility of being dismissed.  

The second consequence is delay of proceedings. Foreign arbitral award, in an 

ideal case with no postponement and no clarification required, still has to 

undergone at least nearly 3-month process (4-5 months including appellate 

proceedings); which is longer than domestic arbitral award (enforceable without 

recognition process). By applying the above steps in general procedures, the 

process risks being dragged on even longer (based on personal experience, some 

cases last 1-2 years in fact).  

The third consequence is that applying a delayed and complex procedure is 

against the spirits of Article IV of the New York Convention and the prima facie 

right to recognition and enforcement of award creditor536. As a consequence of the 

"Dutch Proposal" whereby the number of documents conditional for recognition 

and enforcement is limited to the utmost and the burden of proof for refusal of 

recognition is imposed heavily on award debtor, the role of Courts in collecting 

evidence should not be compared with that in a general procedure cases. The 

conduct of summoning witness or seeking investigation, especially in relation to 

grounds in Article V.1 of the Convention, is not only redundant but also contrary 

to the intention of the drafters of the Convention. 

2. The Cassation Review on the legally effective judgment of the Court  

                                                           
536 UNCITRAL Guides on New York Convention, available at:  

http://www.newyorkconvention1958.org/index.php?lvl=cmspage&pageid=11&provision=224#navig_art_

230  

See also Van den Berg, page 255 

http://www.newyorkconvention1958.org/index.php?lvl=cmspage&pageid=11&provision=224%23navig_art_230%20
http://www.newyorkconvention1958.org/index.php?lvl=cmspage&pageid=11&provision=224%23navig_art_230%20
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We also noted that under Art. 333.5 of the 3rd Draft, the Cassation Review Panels 

could revise the content of the legally effective judgment of the Court. This is one 

of new amendment of the Draft CPC, which explained in Part 5.6(a) of the 

Explanation of the 2nd Draft. Accordingly, this provision is expected to decrease 

the number of decision refusing the recognition and enforcement of foreign 

arbitral award based on wrong application and explanation of law or fact.  

B. NOTABLE ISSUES NEED MORE ATTENTION: 

1. The classification of arbitral decisions 

In the 3rd Draft, the term “foreign arbitral decision” (in Vietnamese: quyet dinh trong 

tai nuoc ngoai) is used throughout the CPC instead of “foreign arbitral award” (in 

Vietnamese: phan quyet trong tai nuoc ngoai), which was referred in the LCA 2010 

(Art. 3.12). 

The term “decision” may contain decisions which can be revised or amended, such 

as decision to order interim reliefs, or decision on jurisdiction, etc. However, in the 

spirit of New York Convention 1958 and CPC, we understand that the arbitral 

award subject to the recognition and enforcement procedures of CPC must be the 

“final award” which cannot be reviewed, appealed and revised.  

 Therefore, we appreciate that the Draft dated 26 March 2015 referred to the term 

“foreign arbitral award” instead of “foreign arbitral decision” to be consistent with 

the LCA 2010 and New York Convention 1958.  

2. The Lex arbitri  

Art. 407 of The 3rd Draft remains the definition of the foreign arbitral award in 

Article 342 of the current CPC, which states that “Foreign arbitral awards mean 

awards that are rendered outside the territory of Vietnam or within the territory of Vietnam 

by foreign arbitrators selected by the parties concerned to resolve disputes arising from 

legal business, commercial or labor relations”. 

We understand that this definition is consistent with the definition in Art. 3.12 of 

the LCA 2010. However, it should be noted that with this definition, a foreign 

arbitral award in Vietnamese is considered as “non-domestic arbitral award” 
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under Article 1 of the New York Convention; whereas, Vietnam does not have any 

specific provision for non-domestic arbitration.  

As the result, there may be a situation where an arbitration under a foreign 

arbitration institution rules (for example: ICC Rules, SIAC Rules), but has the place 

of arbitration in Vietnam. In such case, the arbitral proceedings shall, under SPC’s 

resolution no 01, be conducted in accordance with the LCA as a domestic 

arbitration, excluding the set aside procedure. However, the enforcement and 

recognition of this award will be considered under the provision of CPC for a 

foreign arbitral award. That will cause “double exequatur” of one arbitral award 

before Vietnamese court, which is contradict to the spirit of New York Convention 

1958. 

Besides, it will cause the breach of national treatment principle under New York 

Convention (which mentioned below) between domestic awards, non-domestic 

awards and foreign awards under Vietnamese law. Further, it is generally void the 

meaning of the place of arbitration since even parties choose Vietnam as the seat 

of arbitration, the arbitral award rendered by a foreign institutional arbitration (or 

even its branch in Vietnam if any) will be considered as a foreign arbitral award.  

We suggest that the Draft should amend the definition of “foreign arbitral award” 

on the basis of “place of arbitration” as provided in the first sentence of New York 

Convention, i.e. “arbitral awards rendered outside the territory of Vietnam, and 

arising out of differences between persons, whether physical or legal.” 

This revision will also consistent with the declaration of Vietnam when ratified 

New York Convention and Art. 343.2 of the current CPC, which states that: “2. 

Vietnamese courts shall consider, recognize and enforce in Vietnam foreign arbitral awards 

if such awards are declared in a countries or by arbitrators of the countries which have 

together with Vietnam signed or acceded to international treaties on this matter.”  

3. The national treatment principle under New York Convention  

Art. III of New York Convention provides the principle of national treatment. 

Accordingly, a foreign arbitral award should be equally treated as a domestic 

award. As the result, New York Convention gives foreign arbitral awards the 
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presumptive enforceability as domestic awards, i.e. the recognition of an arbitral 

award subject to only narrow enumerated exceptions. Likewise, most arbitration 

statutes, including the UNCITRAL Model Law, presumptively require the 

recognition of awards, again subject only to specifically-identified exceptions537.  

In fact, a Vietnamese arbitral award shall be final and binding and can be 

immediately enforced as a court judgment without review and recognition of the 

local court. Additionally, the time limit to enforce a Vietnamese award is 5 years 

as regulated in the Law on Enforcement of Civil Judgments. Nevertheless, a 

foreign arbitral award must be reviewed, considered and examined by the 

Vietnamese court to be recognized in Vietnam so that it could be enforced in 

Vietnam. Further, some Vietnamese court, as mentioned above, apply the time 

limit of 1 year under Art. 159(4) of the current CPC, to the request for recognition 

and enforcement of foreign arbitral award. We opine that it could be considered 

as a kind of discrimination of domestic awards and foreign awards, leading to the 

violation of New York Convention.  

However, both the current CPC and the 3rd Draft have not covered this matter. We 

believe that if the presumptive enforceability of the foreign arbitral award is 

recorded in the CPC, it will help the CPC to access the pro-arbitration approach 

and allow the court to interpret CPC provision in the way favoring the 

enforcement of foreign arbitral awards. As the result, we suggest to add in Art. 386 

of the 3rd Draft that “a foreign arbitral award registered to be recognized and enforced in 

Vietnam but does not have any objection of the award debtor, shall be automatically 

recognized in Vietnam under the international treaties which Vietnam has signed or 

acceded to” 

4. The time limit of the request for recognition and enforcement of a foreign 

arbitral award 

As mentioned in part A. 1 above, under the 3rd Draft, the general provisions on 

procedures for resolution of civil matters or civil lawsuits cannot apply to the 

procedure for recognition and enforcement of foreign arbitral awards unless 

                                                           
537 Born 2012, chap 17, p. 377 
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otherwise expressed, including but not limited to the time limit to submit the 

application for recognition and enforcement of the foreign arbitral award. In 

practice, some Vietnamese courts applied the 1 year limit under Art. 159 (4) of the 

current CPC. In the draft Report of the implementation of CPC, para. 2.2.6(b) 

recorded this point and held that in international practice, almost all countries 

does not set a time limit for the application of recognition and enforcement of 

foreign arbitral awards. We totally agree with this statement. If there is any time 

limit under other national laws, it is at least 2 years (in China) or upto 15 years (in 

Australia). The time limit of 1 year under Art. 159(4) of the current CPC is both 

inappropriate with this kind of matter and in our opinion is too short.  

However, Art. 171 of the 3rd Draft is the same as the provision of Art. 159(4) of the 

current CPC, without any provision concerning the time limit to request for 

recognition and enforcement of foreign arbitral awards.  

We thus, propose that the Drafting Committee will not set any time limit for the 

application of recognition and enforcement of foreign arbitral award and 

especially, express that the general time limit for civil matters will not apply in this 

case. Otherwise, pursuant to international practice, a time limit from 3 to 10 years 

would be appropriate for the request for recognition and enforcement of arbitral 

awards.  

5. Proof of foreign law 

When considering the application of recognition and enforcement of foreign 

arbitral awards, the court may need to examine the application of foreign law 

regarding the competence of the foreign person/entity signed the arbitration 

agreement, the procedural rules of the foreign arbitration institution, the foreign 

applicable law for the validity of the arbitration agreement, for the arbitral 

proceedings, etc. In practice, as provided at page 96 of the Draft Report on the 

Implementation of CPC, Vietnamese court normally request parties to prove the 

content of the foreign law (including certification of that content issued by a 

competent state authority), prove the differences between Vietnamese law and 

foreign law, or explain by themselves. The training book for Vietnamese Judges 
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even guides that when applying foreign laws, the court shall explain and 

determine by themselves the content of foreign laws (by studying written 

provisions, practice, customs, as well as other legal works)538. 

However, we understand that there are huge differences between Vietnamese law 

and foreign laws, especially common law countries as well as between written 

provisions and practice; therefore, it would be difficult for Vietnamese Court to 

explain or apply foreign laws by themselves.  

The 3rd Draft dated 26 March 2015 provides a new article regarding this matter- 

Art. 455. Accordingly: 

 A Party is obliged to provide the Court settling a civil matter with the law 

that it is entitled to choose in accordance with Vietnamese laws and the 

international treaties which Vietnam is a member and agrees to apply that 

law in conclusion, revision, termination and settlement of the dispute 

arising from that civil relations 

 The content of such foreign law will be recognized by the court if it has been 

examined by the Ministry of Justice at the request of parties 

 If Vietnamese laws, the international treaties of which Vietnam is a member 

refer to the application of a foreign law, subject to the request of the court, 

the MOJ shall assist the Court in determine and provide the content of such 

foreign law 

 In the event that it is impossible to determine the content of a foreign law 

in accordance with para 1 and 2 above, the Court shall apply Vietnamese 

law to settle that civil matter. 

However, we opine that this new article is not reasonable because of following 

reasons:  

                                                           
538 Bài 2:Kỹ năng giải quyết các vụ án kinh doanh thương mại có yếu tố nước ngoài, Chương trình đào tạo 

thẩm phán chuyên biệt tập 2, năm 2014 
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 As stated in the 3rd draft, the MOJ play an important role in (i) examine the 

content of foreign law at the request of parties and (ii) assist the Court in 

determine and provide the content of such foreign law at the request of the 

Court. However, the Decree No. 22/2013/ND-CP dated 13 March 2013 on 

the function, tasks, powers and organizational Structures of the Ministry of 

Justice does not provide any relevant function of the MOJ.  

 Furthermore, even the MOJ assit the Court to determine the content of the 

foreign law, the MOJ still face up the same difficulties as the court, i.e. the 

differences between Vietnamese law and foreign laws, the huge number of 

foreign legislation system, the huge number of legal works,etc. It will take 

time for the MOJ to research and study to have an exact conclusion.  

 Imposing a legal burden of proof on both parties is not reasonable. As 

demonstrated below, in the matter of request for recognition and 

enforcement of foreign arbitral award, the award debtor shall bear the 

burden of proof but not the award creditor.  

 In the event that it is impossible to determine the content of a foreign law 

in accordance with para 1 and 2 above, the Court shall apply Vietnamese 

law to settle that civil matterAllowing the Vietnamese court to apply 

Vietnamese law if it fails to determine the content of foreign law pursuant 

to Art. 455.3 is not appropriate because (i) there are big differences between 

the Vietnamese law and foreign laws; (ii) the party-autonomy on applicable 

law must be respected and (iii) it may lead to the violation of international 

treaties that Vietnamese is a member, for example: New York Convention.  

We noted that page 96 of the Draft Report on the Implementation of CPC suggest 

to supplement the obligation of parties (who request or object the request) proving 

the content of foreign laws and procedures regarding this obligation. We thus, 

agreed that, the amended CPC should include provision concerning the 

application of foreign law, and in the matter of recognition and enforcement 

foreign arbitral award, the award debtor shall have obligation to prove and/or 

explain the content and application in practice of foreign laws.  
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6. The burden of proof of parties 

Under the New York Convention, it clearly stressed the burden of proof of parties 

as follows: 

 The award creditor shall provide evidence proving the existence of the 

arbitral award which rendered on the ground of an arbitration agreement 

in writing.  

 The award debtor, the party that against the recognition and enforcement 

of such the awards shall provide evidence proving that the award fall 

within limited exceptions under Art. V.1 of New York Convention.  

However, under Art. 370 of the current CPC, the burden of proof of the award 

debtor have not been expressed. As the result, when considering the application 

for recognition and enforcement of foreign arbitral award, the court often, as a 

matter of local court practice, order the award creditors to submit additional 

documents demonstrating that the Awards do NOT fall within the grounds for 

refusal of recognition. Otherwise, the Court will dismiss the request and refuse to 

recognize the foreign arbitral award.  

We also noted that the instruction of the Supreme People’s Court in Part 6 of the 

Correspondence No. 246//TANDTC-KT dated 25 July 2014 followed this 

interpretation of New York Convention 1958, which held that if the award debtor 

does not admit that they received arbitral notices of the foreign arbitration, the 

Trial Panel will request the award debtor to provide evidence proving that its 

failure to receive these procedural documents. We also noted that in page 87 of the 

Draft Report on the Implementation of CPC clarify the burden of proof of the 

award debtor and the obligation of the competent court to request the award 

debtor provide supporting evidence for their objections.  

However, the 3rd Draft remains all provisions regarding the grounds for refusal of 

recognition and enforcement of a foreign arbitral awards and does not express the 

burden of proof of parties. We understand that the obligation to prove of the award 

creditor was impliedly mentioned in Art. 364 and 365 of the current CPC (which 
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are Art. 407 and 408 of the 3rd Draft). However, nowhere in the Draft provides the 

burden of proof of the award debtor.  

We thus, propose to amend Art. 413.1 in accordance with the provision of Art. V. 

1 of New York Convention, and the presumptive enforceability principle, in 

particular: “recognition and enforcement of the award may be refused, at the request of 

the party against whom it is invoked, only if that party furnishes to the competent 

authority where the recognition and enforcement is sought, proof that” 

7. The exclusive jurisdiction of Vietnamese Court 

Article 447 (d) of the 3rd Draft dated 26 March 2015 provides that the exclusive jurisdiction 

of Vietnamese court includes “the civil case where parties chose a foreign court or arbitration, 

including foreign arbitration, international arbitration, ad hoc arbitration or institutional 

arbitration to settle their dispute, but one party submit to the Court and the Court find that the 

decision of the foreign court or the arbitral award will not be recognized or enforced in Vietnam, or 

the arbitration agreement is null and void or incapable of being performed”. 

We opine that this provision is unsearsonable and should be removed because of these 

fowllowing reasons: 

 It should be borne in mind that the exclusive jurisdiction of a state is desired to 

protect its national security, public policy and interests. This exclusive 

jurisdiction is different with general jurisdiction of the court539. It is reasonable 

to assert that this case will affect national security, public policy and interests 

of Vietnam. Therefore, this case does not fall within the exclusive jurisdiction 

of Vietnam  

 This provision totally violates Art II. 3 of New York Convention, which states 

that “The court of a Contracting State, when seized of an action in a matter in respect 

of which the parties have made an agreement within the meaning of this article, shall, 

at the request of one of the parties, refer the parties to arbitration, unless it finds that 

the said agreement is null and void, inoperative or incapable of being performed.” 

Accordingly, the reference to arbitration of the court when there is an 

                                                           
539 Do Van Dai, Mai Hong Quy, International Private law, p. 82, 132  
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arbitration agreement exists is an obligation under New York Convention, 

and will prevail over national laws.  

 The exceptions to refuse the recognition and enforcement of an foreign arbitral 

award are limited and should be narrowly interpreted. The Vietnamese court 

cannot at from a very early stage foresee whether the arbitral arward cannot be 

enforced in Vietnam or not, and on what ground.  

 Under the Resolution No.01/2014 of the People’s Supreme Court, Therefore, this 

provison lead to the discrimination between foreign arbitration and domestic 

arbitration.  

 This provision will pave the way for the defendant to avoid its obligation to 

comply with party agreement on dispute settlement forum. 
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