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Facts:  

A. 

A. a. On May 26, 1992, the Government of the French Republic and the 

Government of the socialist Republic of Vietnam signed an Agreement for the 

reciprocal promotion and protection of investments in Paris (hereafter: BIT for 

Bilateral Investment Treaty, entered into force August 10, 1994). The Agreement 

states the following:  

 

“Preamble, 

The Government of the French Republic and the Government of the Republic of 

Vietnam, hereinafter referred to as the “contracting Parties”,  
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Desiring to strengthen the economic cooperation between both States and to create 

favorable conditions for French investments in Vietnam and Vietnamese investments 

in France,  

 

Convinced that the promotion and protection of these investments would succeed in 

stimulating transfers of capital and technology between the two countries in the 

interest of their economic development;  

 

“Article 1:  

For the purpose of this Agreement: 

1. The term “investment” means every kind of assets, such as goods,  

rights and interests of whatever nature, and in particular though not 

exclusively: 

a) Movable and immovable property as well as any other right in rem 

such as mortgages, liens, usufructs, pledges and similar rights; 

b) Shares, premium on share and other forms of participation, 

including minority or indirect forms in companies constituted in the territory of one 

of the contracting Parties;   

c) Bonds, debentures and claims to any performance having an economic 

value; 

d) Intellectual and industrial property rights (such as copyrights, patents, 

licenses, trademarks, industrial models), technical processes, trade names and 

goodwill,  

e) Rights derived from any concession conferred by law or by contract, 

especially concessions relating to prospecting, cultivation, extraction or 

exploitation of natural resources, including those situated in maritime areas 

falling under the jurisdiction of either Party, provided that such property must 

be invested in accordance with the law of the contracting Party in whose 

territory or in whose maritime areas the investment has been made, before or 

after the entry into force of this Agreement. 

 

Any alteration of the form in which assets are invested shall not affect their 

classification as an investment, provided such alteration is not contrary either to 

the law of the contracting Party in whose territory or in whose maritime areas 

the investment is made.” 

2-5…” 
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“Article 4 

Each contracting Party shall apply to nationals and companies of the other 

contracting Party, with respect to their investments and activities related to the 

investments, once admitted in accordance with the legislation of the contracting 

Party on the territory or in the maritime areas on which the investment is made, 

a treatment comparable to the one granted to its nationals or companies, and not 

less favourable than the one granted to the nationals or companies of the most 

favoured nation.  

This treatment shall not include the privileges granted by one contracting 

Party to nationals or companies of a third-party State by virtue of its 

participation or association in a free trade zone, customs union, common 

market, an organisation for mutual economic assistance or any other form of 

regional economic organization.” 

 

“Article 8” 

1. Any dispute concerning the investments occurring between one contracting 

Party and a national or company of the other contracting Party shall be, if possible, 

settled amicably between the two Parties concerned. 

2. If the dispute has not been settled within a period of six months from the date on 

which the matter was raised by either contracting party, it may be submitted in 

writing to Arbitration at the request of either contracting Party. The dispute shall be 

settled definitively in accordance with the Arbitration Rules of the United Nations 

Commission on International Trade Law (“UNCITRAL”), as adopted by the 

General Assembly of the United Nations in its Resolution N°31-98 of December 

15, 1976. 

After both contracting Parties shall have become Parties to the Convention on the 

Settlement of Investment Disputes between States and Nationals of other States, 

concluded in Washington on March 18, 1965, the International Centre for the 

Settlement of Investment Disputes (ICSID) will supersede the procedure defined at 

the preceding paragraph for the settlement of disputes through arbitration between 

one of the contracting Parties and a national or a company of the other contracting 

Party.” 1 

                                                   

 
1
 . Free translation from French, formatting as in original. 
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A. b. Between 1986 and 1998, Vietnam was subject to an embargo and other 

sanctions imposed by the United States and suffered an economic and food crisis. 

It. During that period, a French trading company, X.____ SA (hereafter: X. ____), 

concluded multiple contracts for the supply and exchange of goods with both 

private and State-owned Vietnamese companies. The French company delivered 

large quantities of food (meal, powder milk, butter, oil etc.), basic commodities 

(fertilizers, cement, steel frames, jute sacks etc.) and agricultural equipment in 

exchange for Vietnamese products (rice, coffee, soya, manioc, shrimps, fish, etc.) 

that were imported to France or for monetary payments.  

 

Based on an authorisation delivered by the Vietnamese Ministry of Trade on July 

10, 1991, X.____ also opened a permanent representative office in Ho-Chi-Minh 

City.  

 

B.  

X.____ deemed that it did not receive full compensation for its investment in 

Vietnam. On July 19, 2013, relying on Art. 8(2) of the BIT, X.____ initiated 

arbitration proceedings against Vietnam, claiming 66’018’172,84 USD in 

compensation. 

 

On August 7, 2013, in its response to the request for arbitration, the Respondent 

argued that Claimant’s activities did not qualify as an “investment” under the BIT/ 

had not made an investment under the BIT.  

 

A tribunal of three members was formed pursuant to the Arbitration Rules of the 

United Nations Commission on International Trade Law (hereafter: UNCITRAL) 

and Geneva was selected as the seat of Arbitration. English was designated as the 

language for arbitration.  

 

On April 3, 2015, following the request of the Respondent, the Arbitral Tribunal 

bifurcated the proceedings (decision on bifurcation) and decided to examine among 

other preliminary objections, whether X. ____ had a protected “investment” under 

the BIT and could benefit from the protecting of the BIT.  

 

The Parties to the dispute presented their arguments in this respect through written 

submissions and during a hearing that took place on June 2 and 3, 2015, in 
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Singapore. The Tribunal declined jurisdiction in a Final Award rendered on 

September 28, 2015. The underlying motives for this decision will be examined at 

a later stage.  

 

C. 

On November 5, 2015, X. ____ (hereafter: Appellant) filed a civil law appeal for 

violation of Art. 190 al. 2 let. b and of the Swiss Private International Law Act, 

with a view to obtain the annulment of the aforesaid Award.  

 

On December 14, 2015, the Permanent Court of Arbitration, with permission of the 

president of arbitral Tribunal, transmitted the information relating to the case to the 

Federal Tribunal on a USB key. 

 

By letter of December 17, 2015, the socialist Republic of Vietnam (hereafter: 

Respondent) requested a security for costs, which was rejected by decision of the 

presiding judge on February 15, 2016. The Tribunal had also rejected Appellant’s 

request for the Respondent to produce the documents in French. 

 

By letter of February 26, 2016, the President of the arbitral Tribunal indicated to 

the Federal Tribunal that it considered Claimant’s allegations without merit.  

 

In its response of March 14, 2016, the Respondent submitted that the appeal should 

be rejected in its entirety. 

 

Both the Appellant, in a reply dated 5 April 2016, and the Respondent, in a 

rejoinder dated 21 April 2016, maintained their respective submissions. 

 

On May 4, 2016, the Appellant spontaneously filed one more response, to which 

the Respondent replied on June 2, 2016. 

 

The Appellant, in a final letter dated 8 June 2016, entirely referred to its previous 

submissions and affirmed that it had already refuted the opposing Party’s 

arguments.  
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Reasons 

 

1. 

According to Art. 54(1) LTF,2 the Federal Tribunal issues its judgment in an official 

language, as a rule in the language of the decision under appeal. When it is another 

language (here English), the Federal Tribunal resorts to the official language chosen 

by the parties. Before the arbitral Tribunal, they both used English, whereas in the 

briefs to the Federal Tribunal, they used French (Appellant) and German 

(Respondent); thereby respecting Art. 42(1) LTF together with Art. 70(1) Cst. 

(Judgment 4A_386/2015 of September 7, 2016 to be published, at 1.). In accordance 

with its established practice, the Federal Tribunal will thus issue its judgment in 

French. 

 

2. 

In the field of international arbitration, a civil law appeal is permitted against 

decisions of arbitral tribunals pursuant to the requirements of Art. 190 to Art. 192 

PILA (Art. 77(1)(a) LTF). Whether as to the subject of the appeal, the standing to 

appeal, the time limit to appeal, the Appellant’s submissions, or the ground for appeal 

invoked, none of the availability requirements raises any problem in the case at hand. 

The merits of the appeal may therefore be addressed.  

 

3. 

In a first and main argument based on Art. 190(2)(b) PILA, the Appellant argues that 

the Arbitral Tribunal wrongly declined jurisdiction to hear the case. 

 

3.1. Seized of a jurisdictional objection, the Federal Tribunal freely reviews the legal 

issues, including preliminary questions, which determine the jurisdiction or lack of 

jurisdiction of the arbitral Tribunal. However, this does not make it a court of appeal. 

Thus, it does not behoove this Court to research in the award under appeal which 

legal arguments could justify upholding the ground for appeal of Art. 190(2)(b) 

PILA. Instead, it behooves the Appellant to draw the Court’s attention to them in 

                                                   

 
2
  LTF is the French abbreviation of the Federal Statute of June 17, 2005, organizing the Federal 

Tribunal, RS. 173.110. 
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order to comply with the requirements of Art. 77(3) LTF (ATF 141 III 495 at 3.1. 

and the cases quoted).  

 

3.1.2. However, the Federal Tribunal reviews the factual findings only within the 

usual limits, even when it reviews the ground of appeal on lack of jurisdiction of the 

arbitral Tribunal (ibid. case previously cited). The Federal Tribunal issues its 

decision based on the factual findings of the arbitral Award under appeal (see Art. 

105(1) LTF).  It may not rectify or supplement ex officio the factual findings of the 

arbitrators, even if the facts were established in a blatantly inaccurate manner or in 

violation of the law (see Art. 77(2) LTF, ruling out the application of Art. 105(2) 

LTF). However, the Federal Tribunal retains the competence to review the factual 

findings if one of the grievances mentioned at Art. 190(2) PILA is raised against such 

factual findings or when some new facts or evidence are exceptionally considered in 

the framework of the civil law appeal (judgment 4A_342/2015 of April 26, 2016 at 

3.).  

 

The findings of the arbitral Tribunal as to the unfolding of the proceedings also bind 

the Federal Tribunal with the same reservations, whether they concern the 

submissions of the parties, the facts stated or the legal explanation they gave, the 

statements made during the proceedings, the submission of evidence or even the 

contents of testimony or information gathered during an on-site visit (Ibid. 

previously cited award). 

 

3.2. 

Subject to these reservations, before addressing the grievance on jurisdiction of the 

arbitral Tribunal, the reasons why the later refused to examine Appellant’s request 

must be summarized. With a view to simplification, the arguments discussed in the 

arbitral Award under appeal will be presented in the form of direct speech. 

 

3.2.1. At a preliminary stage, and regardless of what the respondent may say, it must 

be observed that the burden of proof with respect to jurisdiction does not only rest 

on the Appellant. Indeed, if the Appellant would succeed in establishing primae facie 

jurisdiction of the tribunal, it would then be to the Respondent to prove the contrary.   

 

3.2.2. The Tribunal will first look at the meaning of “investment”, as defined by 

Art.1(1) of the BIT.  In this respect, according to Art. 31(1) of the Vienna Convention 
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on the Law of Treaties (VCLT), a treaty must be interpreted in good faith according 

to the ordinary meaning given to the terms in their context and in the light of its 

object and purpose.  

 

The definition of “investment” is one of the most controversial issues in investment 

arbitration and myriads of arbitral tribunals applying ICSID, UNCITRAL Rules or 

Rules of other arbitration institutes have attempted to delimitate its contours. 

However, there is no need to enter this debate here. Instead, the tribunal will first 

define the term “investment” as it has been used in the BIT, without regard to other 

BITs. Second, there is no rule obliging arbitral Tribunals to follow previous decisions 

of other arbitral Tribunals on the same subject matter, as these decisions do not have 

a binding force / are not binding precedents.  Third, as the case at hand is decided 

pursuant to the UNCITRAL Rules of Arbitration, the specific criteria of the ICSID 

Rules will not be considered. 

 

The Appellant focuses on Art. 1(1)(c) of the BIT and considers that protected 

investments cover “bonds, debentures and claims to any performance having an 

economic value” whereas the arbitral Tribunal considers that Art. 1(1) of the BIT, 

which provides for a non-exhaustive list of investments, must be read in its entirety.  

Accordingly, the existence of assets, goods, rights and interests of all kinds is a 

necessary condition to have an investment.  

However, it is not a sufficient condition thereof, as such assets must have been 

invested in the territory or in the maritime areas of the host State. This additional 

condition arises from paragraph e) of Art. 1(1) of the BIT. It would make no sense 

to limit this requirement to rights derived from concessions, as by definition, they 

can only be granted on the territory or maritime areas in which the host State 

exercises its sovereignty. In other words, in case these conditions would not be 

extended to all the assets referred to in the heading of Art.1(1) of the BIT, all assets, 

even if invested outside of host State’s territory, would qualify as an investment. This 

would lead to an unreasonable situation and incompatibility with the terms, the 

object and purpose of the BIT. 

The arbitral Tribunal thus considers that according to the terms of the Treaty 

interpreted in good faith and according to their ordinary meaning, a valid investment 

must fulfil the following three cumulative criteria: first, the existence of assets as 

defined by Art. 1(1)(a),(e) of the BIT or of similar nature; second, the assets have to 
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be invested in the territory or in the maritime areas of the Contracting party; lastly, 

the investment has to be made in conformity with the host State’s laws.  

 

The context, the object and purpose of the Treaty back up the previous interpretation. 

According to Art. 32(2) of the Vienna Convention, the context includes the text of 

the treaty, its preamble and annexes. The Tribunal points out that the provisions of 

the BIT granting a material protection (protection matérielle) to the investment are 

limited to the territory and maritime areas of the host State. The preamble also refers 

to favourable conditions for “French investments in Vietnam and Vietnamese 

investment in France”. At the time of the conclusion of the BIT, the element of 

territoriality was thus crucial for the contracting Parties and was essential criterium 

for the notion of investment. In addition, the preamble states that by concluding the 

BIT, the parties intended to stimulate the transfer of capitals and technology among 

the contracting Parties.  

 

The Appellant referred to the French Travaux Préparatoires in support of its 

argument that the contracting Parties intended to give a broad definition to 

investment. It relied on Art. 31(4) VCLT, according to which a term will be given a 

special meaning if it is established that the parties so intended. However, the 

Appellant only produced the Travaux Préparatoires of one of the contracting Parties. 

Moreover, the French Travaux Préparatoires do not suggest that the term investment 

should be given a special meaning. Instead, they confirm that the investment must 

be made in the territory or maritime areas of the host State and in conformity with 

host State’s laws.   

As per Art. 32(1) VCLT, the Travaux could only be considered as a supplementary 

means of interpretation. However, the conditions triggering the application of Art. 

32 VCLT are not satisfied in the present case, as the principles of interpretation set 

out in Art. 31(1) VCLT were sufficient to give a meaning to “investment”. 

 

3.2.3. It still must be examined whether the Appellant had an investment according 

to this definition. 

 

The Appellant argues that the contracts concluded with several Vietnamese 

companies were part of a food program set up by the Vietnamese State in order to 

distribute large quantities of food, basic commodities, and material and equipment 

in the provinces of the country. The arbitral Tribunal, together with the Respondent, 
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observes that the Appellant did not provide any evidence as to its participation to 

such program. 

 

Furthermore, the materials in the file do not evidence any transfer of know-how, 

capital or technology between France and Vietnam. 

 

According to the Appellant, the activities of its permanent representative office in 

Hô-Chi-Minh-City would undeniably prove its presence on the Vietnamese territory 

and consequently, prove its investment in the territory of that country. But this is far 

from being the case. The Appellant’s presence on the Vietnamese territory was very 

limited and the representative office performed only administrative activities –

activities that could not qualify as an investment-, such as signing contracts through 

this office on behalf of the company and appearing as an intermediary or contact 

point between the Appellant and Vietnamese companies party to the distribution 

Agreements. Moreover, none of the 29 exhibits provided by the Appellant are 

backing up its argument that its representative office organised the distribution of 

products on the Vietnamese territory and contributed in a significant manner to the 

training of employees of this country, or would have transferred some know-how. To 

sum up, most of the activities of the Appellant – especially those allegedly 

contributing to the economic development of Vietnam – have been carried out 

outside of the Vietnamese territory. 

 

As for the other alleged projects of the Appellant, the plans for the construction of 

an abattoir and a freezing unit did not materialize. In any case, Appellants only seeks 

relief for the non-payment of goods related to sales contract and not for 

compensation for such projects.  

 

3.2.4. Based on these findings, the Tribunal considers that the Appellant did not 

participate in any food program in Vietnam and failed to prove that any such program 

ever existed. It also considers that there was no transfer of know-how, capital or 

technology to Vietnam. Moreover, the alleged presence of the Appellant on the 

Vietnamese territory was very limited and only consisted in administrative support 

for activities carried out of the Vietnamese territory.  
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As the definition given by this Tribunal to “investment” based on Art. 1(1) of the 

BIT requires the investment of assets on the territory or maritime areas of the host 

State, it follows that the Appellant did not make an investment in Vietnam.  

 

Consequently, the Tribunal has no jurisdiction to hear the claim. 

 

3.3. In its submissions (mémoire de recours/ rejoinder?), the Appellant argues that 

the Tribunal incorrectly decided that it lacked jurisdiction. It claims that the 

arbitrators disregarded the broad meaning of investment and that instead of imposing 

requirements that were absent of this provision, such as imposing a strong territorial 

nexus, the transfer of technology, capital and know-how, the arbitrators should have 

interpreted Art. 1(1) of the BIT broadly in line with the general approach in other 

BITs, practice of the parties in relation to other States and prior case law.  Moreover, 

by according a disproportionate weight to the BIT’s preamble and neglecting to 

consider the French Travaux Préparatoires, the Tribunal would not have noticed that 

the common intention of the parties was to give a broad meaning to investment, as 

also covering the import and export activities of the Appellant.   

 

3.4. 

3.4.1. To date, the notion of investment in BITs and multilateral treaties for the 

protection and promotion of investment has no objective and unanimously accepted 

definition. (MANJOLIA MANOKU, La notion d’investissement dans l’arbitrage 

basé sur les traités de protection et de promotion des investissements, in Notions-

cadres, concepts indéterminés et standards juridiques en droit interne, international 

et comparé, Cashin, Ritaine et Maître Arnaud [ed.], 2008, p. 381 ss, 402 i.f.). Arbitral 

Tribunals also adopt a different approach to the notion of investment 

(GIRSBERGER/VOSER, International arbitration, 3e éd. 2016, n. 1821); and as in 

investment arbitration, arbitral tribunals are not legally bound by decisions of other 

tribunals (ELEANOR MCGREGOR, l’Arbitrage en droit public Suisse, 2015, p.233 

n°725), it is hard to consider arbitration case law as a source of law for arbitration 

(see, mutatis mutandis, judgement 4A/110/2012 of October 9, 2012 at 3.2.2. on 

arbitral awards on sports; but see: EMMANUEL GAILLARD, L’arbitrage sur le 

fondement des traités de protection des investissements, in Revue de l’arbitrage 

2003, p. 853 ss, 858 n°7 and more generally, 

FOUCHARD/GAILLARD/GOLDMAN, Traité de l’arbitrage commercial 

international, 1996, n. 371 ss.). The term investment has a different definition taken 
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from a law or economic perspective. Moreover, the legal definition varies from one 

tribunal to the other and according to the various doctrinal opinions on this topic (see 

among others: BEATRICE GRUBENMANN, Der Begriff der Investition in 

Schiedsgerichtsverfahren in der ICSID-Schiedsgerichtbarkeit, 2010, p. 36 ss. and the 

references; DIEUDONNE EDOUARD ONGUENE ONANA, La qualification 

d’investissement étranger, 2011, p. 225 ss).  

 

Thus, by focusing on the text of the BIT instead of relying on arbitral awards 

rendered on the basis of other international agreement, the arbitral Tribunal adopted 

the right approach when defining the term investment in the context of this treaty. 

Appellant’s numerous references to the way arbitral Tribunals defined the term 

investment in other legal frameworks are of no use here.  

 

Furthermore, as the term investment as per Art. 1(1) of the BIT was defined by 

three renowned and experienced arbitrators, the Federal Tribunal will not depart 

from the unanimous interpretation of the term given by leading experts in the field. 

 

3.4.2 As for any treaty, the BIT must be interpreted in good faith, according to the 

ordinary meaning given to the terms in their context and in the light of its object 

and purpose (Art. 31(1) VCLT; ATF 141 III 495 at 3.5.1 p. 503). As per Art. 31(2) 

VCLT, the preamble is part of the context.  

 

In the light of the above summarized argumentation, the arbitral Tribunal did not at 

all disregard such principles in interpreting Art.1(1) of the BIT as it did, by 

emphasizing the principle of territoriality and excluding sales and exchange of 

goods agreements from the protection of the BIT.  

It rightly did so, even though some of these numerous contracts concluded over a 

long period of time involved the transfer of goods from France to Vietnam (sale) 

and vice-versa (exchange) and for some of them gave rise to acknowledgements of 

debt by the Vietnamese companies to whom the goods where delivered.  

 

The Appellant thus wrongly claimed that by referring to the absence of evidence as 

to the existence of a food program, transfer of know-how, capital or technology, or 

simply the significant presence of the alleged investor in the territory of the host 

State, the arbitrators read additional requirements or criteria in the article.  
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On the one hand, regarding the food program and the activities carried out by the 

representative office in Hô-Chi-Minh-City, the arbitrators only examined whether 

the corresponding allegations of the Appellant were confirmed by the facts. On the 

other hand, and more generally, the arbitrators only used the alleged additional 

criteria to verify the fulfillment of the condition of territoriality in casu. Furthermore, 

given the lack of Travaux from the other Party to the dispute, the arbitrators rightly 

refused to consider the French Travaux Préparatoires. 

 

3.4.3. Moreover, the Tribunal’s subsumption based on its correct interpretation of the 

disputed provision of the BIT is closely linked to the factual circumstances of the 

case. The Federal Tribunal is not competent to review these findings based on purely 

factual elements (see para. 3.1.2).  

 

3.4.4. Therefore, the arbitral Tribunal rightly dismissed the case for lack of 

jurisdiction ratione materiae.  

 

The argument based on Art. 190(2)(b) PILA must therefore be rejected.  

 

4.  

4.1. 

In a second argument based on Art. 190(2) PILA, the Appellant submits that by 

shifting the burden of proof, the arbitral Tribunal violated its right to be heard.  It 

argued that the arbitrators disregarded this right by pointing out that the Appellant 

did not produce the Vietnamese Travaux Préparatoires, whilst by producing the 

French parliamentary documents the Appellant had proved, prima facie, the 

jurisdiction of the arbitral Tribunal, and it was then to the Respondent to produce 

proof of the contrary, if necessary, by producing the travaux of its own parliament. 

It further argued that it had not been able to produce this travaux because of French 

foreign policy regulations.  

 

According to the Respondent, the arbitral Tribunal did not shift the burden of proof. 

It also argued that Appellant waived its right to raise an alleged due process violation 

by failing to bring it up at the end of the hearing that took place on June 3, 2015 and 

by declaring to the president of the Tribunal that it had nothing to object on the 

conduct of the legal proceedings.  
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4.2. According to case law, the party claiming a violation of its right to be heard or 

any other procedural irregularity must raise this issue during the arbitral proceedings 

under penalty of preclusion (sous peine de forclusion). It would be against good faith 

to raise the procedural irregularity only at the stage of the request for annulment, 

where this violation could have been raised at an earlier stage (judgment 

4A_392/2015 of December 10, 2015 at 4.2.).  

 

This case law is not applicable to the case at hand as the Appellant is invoking a shift 

in the burden of proof, that could only have been notice while reading the award. 

“Aussi cette partie ne saurait se voir opposer des déclarations faites antérieurement”. 

 

The second argument can thus be examined.  

 

4.3. 

4.3.1.  As the rules on burden of proof are not part of substantive public policy under 

Art. 190(29) PILA (judgment 4A_606/2013 of September 2, 2014 at 5.3 and the 

above cited award), the Swiss Federal Tribunal will not examine the application of 

these rules in relation to an arbitral award (Non-published ATF 141 III 495 at 4.3.2.). 

The Appellant disregards this case law, (…) 

In any case, Appellant’s argument has no legal basis.  The arbitral Tribunal did not 

rely on the French Travaux préparatoires to find prima facie jurisdiction, but rather 

referred to them to confirm its interpretation of investment under the treaty as 

requiring a territorial connection. 

 

4.3.2. The right to be heard as per Art. 182(3) and 190(2)(d) PILA includes the right 

to receive evidence (de faire administrer des preuves) under certain conditions (ATF 

142 III 360 at 4.1.1. and the cited awards).  

 

The Appellant has not been able to establish that it was prevented from using this 

right and that it received a less favorable treatment than the Respondent. It is hard to 

understand that the Appellant holds the arbitral Tribunal and the Respondent 

responsible for the alleged impossibility to produce the travaux préparatoires, whilst 

none of them could influence on a foreign policy regulation of the Appellant’s own 

country. Furthermore, the Appellant never requested the Tribunal to order the 

Vietnamese Government to produce the documents that the French Government had 

not been able to produce. 
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4.3.3. Therefore, the argument based on the violation of the right to be heard is also 

doomed to failure, which leads to the rejection of the Appeal.  

 

5. The Appellant loses and shall pay the costs of the federal judicial proceedings 

(Art. 66(1) LTF) and compensate the Respondent (Art. 68(1) and (2) LTF). 

 

 

Therefore the Federal Tribunal pronounces: 

 

1. 

The Appeal is rejected.  

 

2. 

The judicial costs set at CHF 100’000 shall be borne by the Appellant. 

 

3. 

The Appellant shall pay CHF 150’000 to the Respondent for the federal proceedings. 

 

4. 

This judgment shall be notified to the representatives of the parties and to the 

president of the Arbitral Tribunal.  

 

Lausanne, September 20, 2016 

In the name of the First Civil Law Court of the Swiss Federal Tribunal 

 

Presiding Judge:     Clerk:  

Kiss (Mrs.)      Carruzo 

 


