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Purposes

¢ To introduce the 2015 Vietnam Maritime Code

* To detect notable legal issues of shipowners/
carriers in fields of:

(i) Charterparties

(i) Bills of lading
(iii) Collision/allision
(iv) Arrest/Release
(v) Other matters
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Introduction of the 2015 Vietnam
Maritime Code

¢ Including 20 chapters - 341 articles
¢ Two new chapters:

Chapter V: Maritime Security, Maritime safety,
Maritime Labor, Environment Protection

Chapter VI: Ship Arrest
* Restructuring of Chapter VII: contract of carriage.
 Take effects from 1 July 2017




Notable Issues

1. Contract of carriage and Bill of lading
2. Charterparties

3. Collision/ allision and limitation of liability
for shipowner

4. Ship arrest
5. Other matters
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Contract of carriage and bill of lading

Some common forms:

e Standard form: Conlinebill 1978, Conlinebill
2000, Congenbill 1994, Congenbill 2007

* Conlflict between clauses in Bill of Lading and
clauses in Contract of Carriage

Contract of carriage and bill of lading

Example 1: Time limits for initiating a lawsuit against cargo

Consignee Consigner

Bill of Lading B
was issued
enclosed with
Charterparty C Ship/Carrier

Charterparty C




Contract of carriage and bill of
lading

e The B/Ls issued under the charterparties
usually has clauses incorporating terms of
charterparties.

* The incorporation of charterparties’ terms into
the B/Ls depends on the certain view of local
court.

* The courts would reject the incorporation if the
charterparty is not stated on the front page of
the B/L.
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Contract of carriage and bill of
lading

* Limitation of liability of carrier

* The carrier can lose the right to limitation of
liability of carriers in some circumstances

Charterparties

¢ There are a large number of different charter
forms.

* Some forms are intended for a specific types of
trade e.g. Asbatankvoy, Coalvoy

¢ Others are intended for general trading e.g.
Barecon 2001, Gencon
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Charterparties

Example 2: The importance of charterparties’ terminations

15" voyage

(shipowners)'(charterers)

After 35 days,

shipowners still cannot No instruction for the
withdraw the vessel as 15" voyage

(i) the charterparty does

not have suitable

clauses; (ii) there is no
specific precedent.

Charterparties

e Example 3: Termination clause of a
charterparty:
* Clause 8.4 of BPTIME3

Where there is a failure to pay hire by the due
date Owners shall notify Charterers in writing of
such failure. Within five (5) banking days of
receipt of such notification Charterers shall pay
the amount due failing which Owners shall have
the right to....withdraw....”

Charterparties

Example 4: Arrest of cargo/lien cargo

A B

(Shipowner) (Charterer)

Want to arrest
cargo/lien cargo




Charterparties

Example 5: The charterparty expires, the Owners do not receive the
vessel until the Charterers commit to take responsibility for the
damage of the vessel?

A B

(Shipowner) (Charterer)

Barecon Form 2001
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Collision

* Rescuing crew members
* Oil spill response
* Safety of the vessel - salvage

* Owners’ actions: contacting the
insurers and appointing lawyers

D NSRS ASSOCIATES LU
Abostius Seppn & ADK Law Himn
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+ Example 6: Shipowners’ limitation of liability: LLMC 1976 or Protocol
1996

VesselA B Berth B
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Ship Arrest

v'The 1952 Brussels Convention

v'The Geneva Convention on Ship Arrest 1999

v'Vietnamese laws: four circumstances: (i)
obtaining security for maritime claims, (ii)
interim reliefs, (iii) mutual legal assistance,
(iv) judgement enforcement.

v'In practice: (i) & (ii), especially arrests for
obtaining security for maritime claims: 90% of

cases
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Ship arrest

* Who has the right to apply for ship
arrest:

- Cargo owner
- Shipper

- Salvager

- Mortgagee

- Charterer

. suc
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Ship Arrest

Example 7: ship arrests for obtaining security for maritime claims

Ship mortgage
Banks Shipowners




Ship Release

v'Lawyer should: submit a request to the court
simultaneously with negotiate with arresting
parties

v'Common types of security:
» (i) Letter of Undertaking (“LOU”);
» (i1) Bank Guarantee;
» (iii) Frozen accounts.

v i)ome courts do not accept LOU.
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Maritime Labor Convention

= Vietnam is a Member State of MLC 2006.
= Decree 121/2014/ND-CP (Decree 121) guiding the implementation
of MLC 2006 which has been adopted by the 2015 Maritime Code.
Labour contracts with seafarers: Article 4 of Decree 121 lists
down the requirements regarding:

v'Repatriation

v'Insurance

v'Annual leave

v'Conditions for labour contract termination.
Repatriation: Article 8 of Decree 121

Ship Arrests in connection with the repatriation of seafarers:
Atrticle 2.5 of MLC 2006 but has not been adopted by any
)) domestic regulation of law.
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Time-bar

v'Disputes related to cargo: B/L: 01 year,
charterparty: 02 years.

v'There are many changes stated in the new
laws: the Maritime Code, the Civil
Procedure Code, the Civil Code.




Applying foreign laws at
Vietnamese Courts

- CPC 2015: stating mechanism for applying foreign laws
at Vietnamese Courts at discretion of parties or under
conflict of laws.

- If the parties choose foreign laws: the parties are obliged
to provide proof of foreign laws.

- If the application of foreign laws is required by law: the
litigants may provide proof of foreign laws or the courts
request competent authorities to provide proof of foreign
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Jurisdiction

- CPC 2004: Article 411.1.b: Vietnamese courts
have exclusive jurisdiction when the carrier
has its office or branch in Vietnam.

- CPC 2015: annulling the above provision.

- Parties may choose international court or
arbitration (Article 472 of CPC). Accordingly,
Vietnamese Courts will have to return the
statement of claim.

Thank you for your kind attention!
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