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I. Introduction 

 
In 2007, many businessmen in Vietnam had no idea of what arbitration was, while others 

seriously lacked confidence in arbitration itself and, in particular, in the enforceability of arbitral 
awards.4 Six years later, the situation appears not to look much brighter as it is believed that only 
1% of commercial disputes have been settled by arbitration in Vietnam, as revealed in a 
Conference held by the Vietnam International Arbitration Centre (“VIAC”) in April, 2013.5 
However, such seemingly gloomy facts cannot override the significant developments in 
arbitration in Vietnam in recent years. To name a few, a new law on arbitration was implemented 
in 2010 to bring Vietnam closer to international standards; a Resolution providing guidance by 
the Supreme People’s Court for arbitration-related case in Vietnam’s courts is in the final phrase 
of drafting and the number of arbitration cases has been doubled, at times tripled, in comparison 
with that in 2007.  

In particular, Vietnam’s overall efforts in laying the foundation for future progress of 
arbitration allow legal practitioners to look forward in an optimistic manner. In this paper, these 
foundations, including (i) international legislation and (ii) legal infrastructure will be introduced 
in turn to forecast how far arbitration in Vietnam will develop in the next ten years. 
  

II. International Legislation 

 
The international treaties to which Vietnam is a contracting state play a critical part in both 

inspiring and forcing state and private entities of Vietnam to acclimatize to arbitration as a 
method of dispute resolution. In return, the development of arbitration in Vietnam can support 
the overall development of arbitration in the Asia-Pacific region, in particular in the Indochina 
and Myanmar. Touted as a dynamic economy and blessed with a favorable geographical 
position, Vietnam has huge advantages in becoming the arbitration hub of the Indochina area but 
not on a competitive, instead on a co-operative basis. 
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Vietnam is reported as being party to 50 Bilateral Investment Treaties (“BITs”) and 8 regional 
and bilateral Free Trade Agreements (“FTA”) where almost all of them leave an option for 
resolving investor/state disputes by arbitration; the same applies to the landmark Bilateral Trade 
Agreement (BTA) with the United States signed in 2001. Vietnam became a member of the 
WTO in 2005 and is actively negotiating 7 FTAs, notably the RCEP (ASEAN +6), the 
Vietnam/EU, and the Trans-Pacific Protocol (“TPP”). Such international treaties will both lead to 
welcoming more foreign investors to Vietnam and will help to raise the awareness of arbitration 
in Vietnam as the preferred dispute resolution method for both commercial disputes and treaty 
claims in the international arena. For instance, in preparing for possible treaty claims, on 14th 
January 2014 the Prime Minister of Vietnam has promulgated a co-operational regulation to deal 
with investment claims.6  

Vietnam acceded to the United Nations Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards 1958 (the “New York Convention”) on 12th September 1995 with entry 
into force on 11th December 1995. The Convention is implemented in Vietnam through the 
provisions of Part VI of the Civil Procedure Code of Vietnam (the “CPC”) and the 2008 Law on 
Enforcement of Civil Judgments. Although the application of the New York Convention in 
Vietnam has on occasion been shadowed by controversial judicial decisions, the Convention still 
ensures the enforceability of foreign arbitral awards and arbitration agreements involving 
Vietnamese parties.7  

Vietnam is not party to the 1965 Washington (ICSID) Convention, although that fact may 
even contribute to the development of investment arbitration within the region. Other Asian 
economies: India, Laos and Myanmar have neither signed nor ratified the ICSID Convention 
while Thailand has signed but not ratified it.  It follows that those investing in such countries 
must turn to ad hoc arbitration at KLRCA, SIAC or HKIAC, etc. For instance, the case South 
Fork v. Vietnam as administered by the Hague-based Permanent Court of Arbitration (the 
“PCA”) but held hearings at the HKIAC8;  in addition, the leaked TPP Investment Chapter shows 
the KLRCA, an administer under UNCITRAL as a suggested institution for investor-state 
dispute under the TPP.9 
 

III. Legal Infrastructure 

 

1. National legislation favouring arbitration activities 

The primary statutes governing arbitral proceedings as well as the recognition and 
enforcement of arbitral awards in Vietnam are the 2010 Law on Commercial Arbitration No. 
54/2010/QH12 (the “LCA”), the 2008 Law on Enforcement of Civil Judgments No. 
26/2008/QH12 (the “LECJ”) and the 2004 Civil Procedure Code No. 24/2004/QH11, which was 
amended in 2011 (the “CPC”).  
The LCA generally governs arbitration proceedings in Vietnam while the CPC reserves a whole 
chapter to deal with the recognition of foreign arbitral awards in Vietnam. There are specific 
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procedures for enforcement of awards and these are governed by the LECJ.10 Additionally, there 
are by-laws covering the implementation of the said legislation11. 
The provisions of the UNCITRAL Model Law were, to some degree, incorporated in the LCA. 
However, there are certain differences which were tailored to local circumstances. 

2. The supportive attitude towards arbitration of the local courts 

The local courts’ attitude towards arbitration has been the focus of debate in recent years as 
the issue of setting aside and refusal of recognition of arbitral awards continued to cause the 
raising of some foreign eyebrows: only 3 out of 14 applications for recognition and enforcement 
in 2011-2012 while 36% of the applications to set aside domestic awards have been successful in 
the same period.12 That is not exactly what “support” is intended to be yet there are clear 
indications that these difficulties may be resolved sooner or later. 

One indicator of progress could be the potential promulgation by the Supreme People’s 
Court13 of the Resolution providing guidance on certain provisions of the LCA; this is presently 
awaiting the approval of the Council of Senior Judges. The Draft Resolution is expected to fill 
the present legal vacuum of the courts’ supervisory role in relation to foreign arbitrations seated 
in Vietnam. In particular, as the CPC defines “foreign arbitral awards mean awards that are 
rendered outside the territory of Vietnam or within the territory of Vietnam by foreign 
arbitrators”,14 it is highly debatable whether a local court has the power to assist a foreign 
tribunal in an arbitration seated in Vietnam, e.g. in collecting evidence, applying interim 
measures or subpoenaing witness. The Resolution is intended to empower local courts to assist 
foreign arbitrations seated in Vietnam, although the extent of such power is still being carefully 
discussed. Furthermore, the Resolution will also help to clarify situations where local courts 
should refer parties to arbitration when there is a valid and operative arbitration agreement.  It 
will also restrict the presently unlimited scope of application of “fundamental principles of 
Vietnamese laws” as a defence to enforcement and it will provide guidance covering other 
ambiguous issues in the LCA.    

Although the effect of the Resolution remains to be tested, the drive behind it is to 
“increase the certainty and efficiency of arbitration”15 and the Resolution’s drafting process, 
which called for the opinions of many arbitration practitioners and legal experts,16 are truly 
encouraging. It demonstrates that the Supreme People’s Court is now willing to listen in order to 
improve mutual understanding in the field of arbitration. Therefore, it would be bold, but not 
totally unreasonable, to expect that the courts’ attitude towards arbitration will genuinely be 
helpful and supportive within the next 10 years. 

3. The development of the legal profession and the pool of arbitrators 

Arguably, arbitration is only as good as its arbitrator17 and, in this regards, the LCA sets out 
certain qualifications for a person to become an arbitrator.18 The criteria for arbitrators under 
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Vietnamese law may be perceived as too strict in comparison with the Model Law which 
explicitly respects the principle of party autonomy. However, in the Vietnamese context where 
arbitration has not yet been widely utilised, the legislators have considered that specific 
qualifications of arbitrators are necessary to assure that arbitrator appointments will not lead to 
disappointments. The pool of arbitrators as registered at the Ministry of Justice (“MOJ”) now 
boasts 288 reputable names.19 Notably, the list comprises both foreign and Vietnamese academic 
professors, international professionals and senior lawyers of international and local law firms 
that have gained a high profile in international business and investment matters and in all fields 
of disputes.  

International arbitration counsels play an important role in stimulating any international 
arbitration venue. It is, at first sight, disappointing that the Vietnamese government has to 
appoint foreign law firms to protect Vietnam’s interests in investment arbitration20  but many 
other countries do this too since investment arbitration is such a specialized field and the 
expertise is concentrated in a small number of large international law firms, though there is every 
reason to believe that a Vietnamese law firm could represent the nation in the future, e.g. as co-
counsel thereby importing the expertise.  

Many academic conferences have been held for Vietnamese practitioners to exchange 
knowledge and experience on arbitration, not only among themselves but also with foreign 
experts, and many publications on arbitration are available21 in Vietnam. Many experts on 
arbitration, both foreign and Vietnamese, are becoming more and more influential in ensuring 
that arbitration in Vietnam develops in the correct direction. The VIAC, Vietnam’s largest 
arbitral institution, has even established a Research Council to pioneer studies in bridging the 
gap between arbitration in Vietnam and international arbitration standards. Concerning the 
education process, numerous treatises on arbitration have been translated into Vietnamese for 
educational purposes including inter alia the Law and Practice on International Arbitration22 
and the New York Convention 1958 by Albert Jan van den Berg.23 Many law students have 
enjoyed arbitration courses in prestigious universities and academies worldwide, while others 
have actively participated in international arbitration moot competitions, notably the Willem C. 
Vis Moot24 and the FDI Investment Arbitration Moot25 in recent years and achieving some 
remarkable results.26  
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IV. Conclusion 

In a recent debate between the co-authors of the treatise Redfern and Hunter on International 
Arbitration, Professor Alan Redfern suggested that the “golden age” of arbitration, where the 
procedures were simple and straightforward, was over. Meanwhile, his co-author Mr. 
Constantine Partasides argued that the coming of age of international arbitration has yet to come 
and the complexities and problems are merely parts of such process.27 In the authors’ respectful 
opinion, the latter view is particularly true for arbitration in Vietnam.  

Indeed, even though it still remains an uphill battle to improve the confidence in and 
awareness of arbitration and the business sector’s and the courts’ attitude towards arbitration, 
Vietnamese arbitration is solidly founded on the major international treaties and on the domestic 
legal infrastructure, two sound foundations for arbitration to become the indispensable method of 
dispute resolution in Vietnam within the next 10 years.   
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