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General introduction 

One of the most welcomed amendments in the Civil Procedure Code 2015 (CPC) compared to 

the CPC 2004(which was revised and supplemented in 2011) is the introduction of the term 

“foreign arbitral awards” in replacement of “foreign arbitral decisions”. As it will be further 

clarified in section II below, the two concepts are completely different and only foreign arbitral 

awards shall be considered for the recognition and enforcement in the territory of Vietnam by its 

courts. In addition, in order to have a consistent understanding of this term, it is referred in 

Article 424 of the new Civil Procedure Code ( "CPC 2015") the definition of “arbitral awards”, 

“foreign arbitral awards” in the Commercial Arbitration Law 2010 of Vietnam (“CAL”). 

In this connection, the consideration of which awards to be recognized and enforced by Vietnam 

courts should be based on (i) the New York Convention 1958 and the judicial assistance 

agreements that Vietnam has signed; (ii) the CPC 2015; and (iii) the CAL. 

The New York Convention with 156 State parties was adopted by Vietnam on 12 September 

1955 and entered into force on 11 December 1995 by the Decision No.45 /QD-CTN dated 28 

July 1995 of the State President. As stipulated in Article I of the 1958 New York Convention on 

the recognition and enforcement of foreign arbitral awards ("New York Convention"), “This 

 
1Authors: Nguyen Manh Dung is a member of the London Chartered Institute of Arbitrators  (CIArb) and the 

Arbitration Committee of the Association of the International Bar Association (IBA). In Vietnam, he has nearly 25 

years of experience as a practicing lawyer and an arbitrator, and has also participated in drafting many laws related 

to arbitration and conciliation such as the Commercial Arbitration Law 2010 and Decree on Commercial Mediation 

(being drafted). He holds a Bachelor of Laws from the Hanoi Law University and a Master of Laws (LLM) 

specializing in International Dispute Resolution from School of International Arbitration School, Queen Mary 

University of London (UK )". Nguyen Thi Thu Trang is a research assistant, having a Master of Laws specializing 

in Arbitration and Economics Law at Erasmus Rotterdam University (Netherlands). For more information, please 

contact: www.dzungsrt.com 
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Convention shall apply to the recognition and enforcement of arbitral awards made in the 

territory of a State other than the State where the recognition and enforcement of such awards 

are sought, and arising out of differences between persons, whether physical or legal. It shall 

also apply to arbitral awards not considered as domestic awards in the State where their 

recognition and enforcement are sought.”2 

At the same time, Vietnam has attached three reservations upon joining the New York 

Convention as recorded in Article 2 of Decision 453 /QD-CTN, in particular: 

- The Convention only applies to the recognition and enforcement in Vietnam of the 

foreign arbitral awards rendered in the territory of the countries which are State parties of 

this Convention; 

- For foreign arbitral awards rendered in the territory of the countries which have not yet 

signed or acceded to the Convention, the Convention is applied in Vietnam in accordance 

with the principle of reciprocity; 

- The Convention will only be applied to disputes arising from commercial law relations. 

Under provisions of the New York Convention and commitments of Vietnam, Vietnam courts 

will only consider an application for the recognition and enforcement of arbitral awards in 

Vietnam if such awards are rendered by foreign arbitrations. 

I. “Arbitration” and other types of Alternative Dispute Resolution (ADR) 

The New York Convention and Chapter XXXV and XXXVII of the 2015 CPC govern only the 

recognition and enforcement of foreign arbitral awards. Therefore, the Court must assess whether 

the dispute is really solved by arbitration or by other types of out-of-court resolutions such as 

mediation; neutral evaluation, Dispute Adjudication Board (DAB - which is often specified in 

FIDIC construction contracts), expert determination or technical expertise (e.g. ICC 

Documentary Credit Dispute Resolution Expertise - DOCDEX).3If such dispute is not resolved 

 
2Article I.1 of New York Convention.  
3More information on this mechanism can be found in “Arbitration and ADRs: How to settle international business 

disputes?” UNCITAD/WTO,  Geneva: ITC, 2001, p. 67-76. (Vietnamese version is available).  
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by arbitration, the dispute settlement decision is not eligible to be considered for the recognition 

and enforcement at Vietnam courts under provisions of Chapter XXXV and XXXVII of the CPC 

2015. 

In addition, depending on the agreement of concerned parties, the dispute can be resolved by ad-

hoc or institutional arbitration. In institutional arbitration, the parties will reach an agreement on 

selecting an institutional arbitration center or organization to supervise the proceedings in 

accordance with principles of arbitral proceedings of such center or organization such as 

International Court of Arbitration  - International Chamber of Commerce(ICC), Singapore 

International Arbitration Centre (SIAC), the International Cotton Association  Arbitration (ICA), 

Grain and Feed Trade Association Arbitration (GAFTA).In ad-hoc arbitration, the parties will 

reach an agreement on all matters relating to the arbitral proceedings such as the establishment of 

the arbitral board to resolve the dispute, decide the applicable law and the rules governing 

methods of conducting arbitral proceedings.In fact, parties in ad-hoc arbitration often choose 

UNCITRAL model rules on arbitration to govern arbitral proceedings.  

In addition, currently a number of arbitration organizations such as ICC, SIAC have provided the 

support service of appointing arbitrators for concerned parties in ad-hoc arbitration. Accordingly, 

such parties may agree to allow the arbitration center to appoint a suitable arbitrator on their 

behalf to resolve the dispute. Otherwise, the parties may resort to the competent national 

court(normally the court of the country where the arbitration venue is located) for its support. 

The award whether issued by the ad-hoc or institutional Arbitration Tribunal is all the arbitral 

award. 

II. Discrimination between "Arbitral Decision" and “Arbitral Award” 

1. Arbitral award under provisions of the New York Convention 1958 

In the process of adjudicating the dispute, the Arbitration Tribunal may issue a lot of decisions, 

however, not all decisions issued by the Arbitration Tribunal are considered "arbitral awards". 

Although it is not defined in New York Convention what an "arbitral award" is but according to 

the Guidelines of  UNCITRAL Secretariat on New York Convention (UNCITRAL Guidelines), 
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only the final and biding decisions made by arbitrators to settle the whole or a number of issues 

of the dispute, including the issue of jurisdiction shall be considered "arbitral awards".4 

It should also be noted that in some arbitration cases, the Arbitration Tribunal may issue partial 

awards as the final decisions to settle one or more separate parts of the dispute. In other words, 

partial awards are considered final awards for the issues considered in such awards.5As it has 

been clearly identified in the UNCITRAL Guidelines, "the arbitration award is final not because 

it terminates the arbitral proceedings or the mandates of Arbitration Tribunal but because it is the 

final decision to resolve the dispute submitted to arbitration". 6 

For easy reference by national courts, in the ICCA Guide on the interpretation of New York 

Convention 1958: Handbook for Judges ("ICCA's Guide") has listed  arbitral decisions to be 

considered as arbitral awards: 

- Final awards which terminate an arbitration case. An award settling all the substantive 

requests is the final award. An award setting aside the jurisdiction of Arbitration Tribunal 

for a dispute is also the final award; 

- Partial awards which provide final decisions for each part of the dispute while other parts 

are left for the next arbitral proceedings. For example, an award dealing with the dispute 

on surplus costs in a construction arbitration case when the request for damages due to 

errors and slow progress is left for the next stage of proceedings is a partial award; 

- Preliminary awards, sometimes also called interim/interlocutory awards which decide a 

preliminary issue necessary for the settlement of requests by concerned parties such as 

the decision whether the statute of limitations of a claim has been expired or not, which 

law governs the content of such request or whether or not there exist legal liabilities; 

- Awards on costs which determine the amount and allocation of the arbitration costs; 

- Consensus awards which acknowledge the successful mediation of concerned parties. 

 
4Guidelines of  UNCITRAL Secretariat, see more at: 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=617&opac_view=-1 
5UN Conference on trade and development, p.7, see more at: 

http://unctad.org/en/Docs/edmmisc232add41_en.pdf 
6 Drummond Ltd. v. Instituto Nacional de Concesiones – INCO et al., Supreme Court of Justice, Colombia, 19 

December 2011 and 3 May 2012, XXXVII Y.B. COM. ARB. 205 (2012).  

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=617&opac_view=-1
http://unctad.org/en/Docs/edmmisc232add41_en.pdf
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A default award is the award granted when one party fails to participate in and is considered an 

award if it falls under one of the above types. 

In contrast, the following decisions are often not considered as awards: 

- Orders on procedures which are issued only for the purpose of organizing the 

proceedings; 

- Decisions on interim measures or provisional measures because such decisions are only 

issued in the arbitration phase and can be reviewed in such process,temporary measures 

are not awards. 

Thus, in order to determine whether an arbitration decision can be regarded as an arbitral award 

or not, the Court must consider whether that decision is the “final” decision on an issue and has 

the “biding” effect on concerned parties or not and should not just base on the name given by the 

Arbitration Tribunal for its decision. 

2. Arbitral awards under the law of Vietnam 

It is clearly stipulated in Article 424.2 of the CPC 2015 that: 

"2. Foreign arbitral awards stipulated in paragraph 1 of this Article which are considered 

to be recognized and enforced in Vietnam are final awards of the Arbitration Tribunal settling 

the entire dispute, terminating the arbitral proceedings and having their effects”. 

This regulation is fully compatible with the concept of "arbitral award" in Article 3.10 of the 

Commercial Arbitration Law (CAL).7 However, this interpretation is not really consistent with 

the spirit of the New York Convention as it sets two additional criteria for an arbitral decision to 

be considered as an arbitral award including (i) such decision has to settle the entire dispute and 

(ii) terminating the arbitral proceedings. Accordingly, partial and preliminary awards may not be 

 
7 Article 3.10 - CAL 

Arbitral awards are the decisions of the Arbitration Tribunal settling the entire dispute and terminating the 

arbitral proceedings.  
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recognized and enforced in Vietnam unless they are recorded in the final award by the 

Arbitration Tribunal. 

In fact, the winning party normally will conduct the proceedings to request the recognition and 

enforcement of the arbitral award after the final award is issued and the arbitration proceedings 

are terminated. Therefore, unless it is decided otherwise in the final award, the partial and 

preliminary decisions are also considered as parts of the final award and are considered to be 

recognized and enforced in Vietnam. 

III. Foreign arbitral awards 

1. Foreign arbitral awards under the New York Convention  

As stipulated in Article I.1 of the New York Convention, an arbitral award shall be deemed the 

foreign arbitral award if it falls into either of the following cases: 

i. The arbitral awards are made in the territory of a State other than the State where the 

recognition and enforcement of such awards are sought; 

ii. The arbitral awards are not considered as domestic awards in the State where their 

recognition and enforcement are sought. 

Under this provision of the Convention in New York, the key factor based on which the 

"nationality" of an arbitral award is determined is the place where such arbitral award is made. 

Also, depending on the laws of each country, an arbitration award which is made in such country 

can still be considered as a foreign arbitral award.8 

For example, in some countries such as Australia, Brazil, Cameroon, UK, Germany, 

Luxembourg, the Netherlands and Spain, the only criteria to consider whether an award is a 

foreign award governed by the New York Convention or not is the fact that such award is made 

in a different state other than the state where the recognition and enforcement of such award is 

requested. 

 
8 UNCITRAL Guide, Article I, see at 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=617&opac_view=-1 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=617&opac_view=-1
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In India, at the beginning, the Supreme Court of India ruled that the award made outside the 

territory of India under the Indian Procedural Act is a domestic award and not the foreign arbitral 

award under the New York Convention. Recently, however, the Supreme Court of India has 

changed its opinion and noted that Indian Courts will only have the jurisdiction to review the 

awards made in the territory of another state when such award is sought to be enforced in India.9 

In China, the Court concludes that an award is governed by the New York Convention if it is 

issued by the Arbitration Tribunal of a foreign arbitration center. For example, in one case, the 

Chinese Court has decided that an award made in Paris is governed by the New York Convention 

as such award is issued by an Arbitration Tribunal of the International Chamber of Commerce 

(ICC). In another case, the Chinese Court also decided that an award made in Mongolia will have 

to be recognized and enforced under procedures of the New York Convention because it is 

issued by an arbitration institution in Mongolia. Moreover, the Chinese Court also noted that the 

ad-hoc arbitral awards can be enforced under the New York Convention if the arbitration venue 

is outside the territory of China.10 

2. Foreign arbitral awards under the laws of Vietnam 

Meanwhile, in accordance with Article 3.11 of the CAL, "a foreign arbitration is the arbitration 

established in accordance with the foreign arbitration law, selected through the mutual agreement 

by concerned parties to settle the dispute outside the territory of Vietnam or in the territory 

of Vietnam". 

Thus, the definition of a foreign arbitral award under the law of Vietnam does not base on the 

place where such award is made to determine the nationality of the award but otherwise bases on 

the determination of whether the Arbitration settling the dispute is a foreign Arbitration or not. In 

other words, this definition falls into the second circumstance of the New York Convention, 

applied to “the arbitral awards which are not considered as domestic awards”. It means that 

 
9 UNCITRAL Guide, Article I, see at: 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=617&opac_view=-1 

 
10 UNCITRAL Guide, Article I, see at: 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=617&opac_view=-1 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=617&opac_view=-1
http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=617&opac_view=-1
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even though the arbitral award is made in Vietnam, it shall not be considered as a domestic 

award but otherwise a foreign award and must be undergone the procedures for the recognition 

and enforcement in accordance with the CPC to be enforced in Vietnam. 

In order to explain the definition of a foreign arbitration, Article 424.3 refers to the regulation 

stipulated in Article 3.11 of the CAL, according to which "a foreign arbitration is the arbitration 

established under provisions of the arbitration law selected through the mutual agreement by 

concerned parties to settle the dispute outside the territory of Vietnam or in the territory of 

Vietnam". Article 424.3 also refers to the interpretation of a foreign arbitration in Article 3.12 of 

the CAL11.  

It is noticeable that the term "foreign arbitration" is used in the ACL in two ways: 

i. As the foreign arbitration center selected by the parties to resolve the dispute in case 

of institutional arbitration; 

ii. As the Arbitration Tribunal established under the foreign law selected by the parties 

to resolve the dispute in case of ad-hoc arbitration. 

Thus, when determining the nationality of the award, the Court of Vietnam will apply two 

different criteria for the two respective types of including institutional and ad-hoc arbitration. 

This method of interpretation in Vietnam has many similarities with that of China as described 

above. 

Although this interpretation is consistent with the practical application of the law of Vietnam so 

far12, however, such regulation is contrary to the first reservation of Vietnam upon joining the 

New York Convention under Article I(3) of the Convention, according to which, “any State shall 

apply the Convention to the recognition and enforcement of awards made only in the territory 

 
11Article 3.12 of the CAL: 

[...] A foreign arbitration is the arbitration established in accordance with the foreign arbitration law, selected 

through the mutual agreement by concerned parties to settle the dispute outside the territory of Vietnam or in the 

territory of Vietnam. 
12Decision No.01/CNTTNN dated 14/4/2005 of the People’s Court of Hanoi; Decision 142/2005/QĐPT dated 

12/07/2005 of the SPC Court of Appeal in Hanoi; Decision No.211/QĐ-KCNQĐTT-ST dated 01/08/2005 of the 

People’s Court of Ho Chi Minh City. 
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of another Contracting State[...]”.Thus, when ratifying the New York Convention, Vietnam 

has adopted the definition of "foreign arbitral award" under the first circumstance, not the 

second. But when provisions of the Convention are introduced into the domestic laws, the 

definition of "foreign arbitral awards" under the CPC and CAL is adopted under the second way 

of interpretation. 

Moreover, in practice, international arbitration laws of many countries in the world also consider 

awards made in the territory of such countries domestic awards. The second circumstance (in 

which the arbitral awards are not considered as domestic awards in the State where their 

recognition and enforcement are sought) has become a non-applicable regulation (“death” 

regulation) since in practice, there has never been a case where exists an agreement in which the 

arbitral award is governed by an arbitration law other than the arbitration law of the state where 

such award is made13.  

Therefore, this way of understanding is inadequate and conflicts with provisions of the law of 

Vietnam and international arbitration law. By adopting this definition, Vietnam has accidently 

neutralize the meaning of agreement on seat of arbitration which is related to the jurisdiction of 

the Court where  arbitral proceedings are conducted and the nationality of the arbitral award. 

Furthermore, this regulation also makes it more difficult for the Courts of Vietnam to determine 

whether an award is the arbitral award or not. Therefore, the definition of foreign arbitration 

awards should be revised to be compatible with provisions of the New York Convention and the 

commitments of Vietnam as a party state to the Convention. 

IV. INVESTMENT ARBITRATION AWARDS  

According to the latest statistics of UNCITRAL, Vietnam has participated in many agreements, 

treaties, including 64 Investment Protection Agreement (BIT), 11 Free Trade Agreements (FTA) 

and recently, the Trans-Pacific Partnership (TPP). The negotiation process of EU-Vietnam Free 

Trade Agreement (EVFTA) has just ended. It is noteworthy that the dispute settlement 

mechanism in such agreements refers to the arbitration such as the ad-hoc arbitration under the 

 
13 Albert Jan van den Berg, New York Convention1958, Kluwer Law International, p.404 
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UNCITRAL Model Arbitration Rules, or Investment Arbitration under the Washington 

Convention 1965 (ICSID). Since Vietnam has not joined the ICSID Convention, investment 

disputes under these agreements will usually be resolved by ad-hoc arbitration under the 

UNCITRAL Model Arbitration Rules. Investment dispute awards made by the ad-hoc 

Arbitration Tribunal shall be recognized and enforced in Vietnam under the New York 

Convention in 1958. 

For example, under the TPP, the arbitral tribunal shall issue binding awards to the parties if such 

awards are not reviewed or set aside in accordance with provisions of the ICSID Convention, the 

ICSID Additional Facilities or UNCITRAL Model Arbitration Rules.14. Since Vietnam has not 

joined the Convention, the investment arbitration awards issued under the TPP can only be 

enforced in Vietnam under the New York Convention and must undergo the procedure for 

recognition and enforcement stipulated in Chapter XXXV and XXXVII of the CPC 2015. 

Similarly, EVFTA also has its own dispute settlement mechanism by arbitration through its 

Investment Court. Decisions of the Investment Court resolving disputes between an investor and 

the recipient government can be appealed and shall be reviewed by the Board of Appeal. 

Decisions of the Board of Appeal shall be the final and take thei reffects. One of the major 

differences of the EVFTA mechanism for investment dispute resolution compared to other 

agreements is that the final EVFTA decision is recognized and enforced in the territory of its 

member states as the final judgment of the local court without having to undergo the procedures 

for recognition and enforcement as that for foreign arbitral awards and foreign court decisions.15 

For Vietnam, according to Article 31.3 and 4, Part 3, Chapter 8 of the EVFTA, decisions issued 

by the EVFTA Investment Courts shall still have to undergo the procedure for recognition and 

enforcement under the New York Convention 1958 for the first five years. When this 5-year term 

expires, the regulation of effect of the EVFTA Investment Court decisions shall be applied. 

Accordingly, such decisions shall be automatically recognized and enforced in Vietnam Nam as 

 
14 Article 9.19.4 of the TPP 
15Article 31.2 of the EVFTA 
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the final judgments having their legal effects without having to be recognized and enforced by 

the Court of Vietnam as currently. 

Upon receiving an application for the recognition and enforcement of foreign arbitral awards in 

Vietnam, and the Court should carefully consider whether the decision sought to be recognized 

and enforced is a foreign arbitral award in the spirit of the New York Convention or not, or if 

there are other mechanisms to enforce such arbitral award or not, to find a proper and accurate 

way of dealing with the application in accordance with the civil procedural law.  
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PROVISIONS OF THE NEW CIVIL PROCEDURE CODE RELATED TO THE STAGE 

OF ACCEPTANCE OF APPLICATIONS 

The Civil Procedure Code No.92/2015/QH13 dated 25/11/2015 (“CPC 2015”) took effect on 

01/07/2016 and replaced the Civil Procedure Code No.24/2004/QH11 which was amended and 

supplemented by the Law No.65/2011/QH12 (“CPC 2004"). In particular, provisions in Chapter 

XXXV and Chapter XXXVII of the CPC 2015 concerning the procedure for recognition and 

enforcement of foreign arbitral awards in Vietnam introduce significant changes compared to the 

CPC 2004. Such provisions have been revised to be more appropriate and compatible with 

provisions of the 1958 New York Convention on the recognition and enforcement of foreign 

arbitral awards ("New York Convention"). Among these provisions, the Courts should pay 

attention to a number of new regulations related to the stage of acceptance of applications and 

preparation for the settlement of requests for recognition and enforcement of foreign arbitral 

awards in Vietnam. 

On the other hand, the procedure related to the recognition and enforcement of foreign arbitral 

awards in Vietnam have been specified in Part 7 of the CPC 2015, separately from Part 6 which 

is on the procedure for settlement of civil matters. Such formulation proves that the procedure for 

the recognition and enforcement of foreign arbitral awards in Vietnam is a special procedure and 

also prevent the Court of Vietnam from applying general provisions on procedure for resolving 

civil matters in resolving requests for the recognition and enforcement of foreign arbitral awards. 

Therefore, if there is no specific provision in Chapter XXXV and XXXVII of the CPC regulating 

a number of issues in such requests, the Court shall not arbitrarily apply other general provisions 

of the CPC but otherwise has to base on and interpret in the spirit of the New York Convention 

in its adjudication. 

V. Agency receiving the application requesting for the recognition and enforcement of 

foreign arbitral awards 

1. Arbitral awards to be directly submitted to the competent Court 
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Under Article 364 of the CPC 2004, the agency receiving application for recognition and 

enforcement of foreign arbitral awards is the Ministry of Justice of Vietnam. However, aiming at 

strengthening the judicial supervision of the Supreme Court as well as shortening the time for 

settling such requests, it is allowed under Article 451 of the CPC 2015 that "Within 03 years 

from the date of effect of foreign arbitral awards, the person seeking the enforcement, person 

having related rights and obligations, or their legal representative has the right to submit an 

application to the Ministry of Justice of Vietnam in accordance with provisions of treaties to 

which the Socialist Republic of Vietnam is a state party, or to a competent Court of Vietnam in 

accordance with the provisions of this Code in case where international treaties which the 

Socialist Republic of Vietnam is a state party have no provision or there is no relevant 

international treaty to ask the Court to recognize and enforce such award in Vietnam." 

Accordingly, the party seeking enforcement can directly submit the application for recognition 

and enforcement to the competent Court except in cases where international treaties to which 

Vietnam is a member have different provisions or explicitly state the receiving agency to be the 

Ministry of Justice16. For example, the Agreement on mutual legal assistance in civil and 

criminal matters between Vietnam and China signed on 19/10/1998 stipulates that: 

QUOTATION 

“Article 4. Contact point:  

1. When requesting and implementing mutual legal assistance, the Contracting Parties 

shall contact each other through their central agencies, unless otherwise provided by 

this Agreement. 

2. Central Agencies referred to in clause 1 of Article 1 of this Agreement, for the 

Socialist Republic of Vietnam, is the Ministry of Justice and the Supreme People's 

Procuracy of the Socialist Republic of Vietnam. 

Article 21. Recognition and enforcement of arbitral decisions 

 
16 See more at the List of mutual legal assistance agreements signed by Vietnam that include the provision on 

recognition and enforcement of foreign arbitral awards. 
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One Contracting Party shall recognize and enforce the arbitral decisions made in the 

territory of the other Contracting Party in line with the Convention on the recognition 

and enforcement of foreign arbitral awards singed in New York on 10 June 1958.” 

END OF QUOTATION  

Accordingly, under this provision of the Mutual Legal Assistance Agreement between Vietnam 

and China, it can be understood that the application for recognition and enforcement of Chinese 

arbitral awards shall be submitted to the Ministry of Justice Vietnam, which is the central agency 

mandated to receive requests and implement the mutual legal assistance. Similarly, the Mutual 

Legal Assistance Agreement in civil matters signed on 24/2/1999 between Vietnam and France 

also explicitly stipulates in Article 2 that "the Ministry of Justice of the two Contracting States 

shall be the central agency mandated to fully implement the obligations specified in this 

Agreement”. In that connection, French arbitral awards shall also be transferred to the Ministry 

of Justice. 

Meanwhile, in case where there are mutual legal assistance agreements but such bilateral 

agreements contain no provision on the recognition and enforcement of foreign arbitral awards, 

the party seeking enforcement may submit the application for recognition and enforcement of 

arbitral awards at the competent Court, for example the case of Cuba and Hungary. 

Regarding to awards of Singapore or Hong Kong arbitration, since these countries have not yet 

had mutual legal assistance agreements in civil matters with Vietnam, applications requesting for 

recognition and enforcement of awards of these countries will be sent to competent Courts in 

accordance with provisions of the law of Vietnam. 

Therefore, when receiving requests for recognition and enforcement of foreign arbitral awards, 

the Court of Vietnam need to check whether between Vietnam and the country where the award 

was made, there is a mutual legal assistance agreement stipulating the question of recognition 

and enforcement of foreign arbitral awards or not. Where there has been a mutual legal 

assistance agreement, it must be considered whether such agreement stipulates the receiving 

agency is the Ministry of Justice or any other agencies or not. Where there is neither relevant 
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provision nor mutual legal assistance agreement, applications requesting for recognition and 

enforcement can absolutely submitted directly at the competent Courts. Aiming at creating more 

favourable conditions for local Courts in settling such applications, the Court and Ministry of 

Justice should have joint documents to provide accurate and consistent guidance on this issue. 

2. The Court with jurisdiction to receive requests 

In case where the party seeking enforcement directly submits the application requesting for 

recognition and enforcement of foreign arbitral awards at the Court, the next question raised is 

which Court shall have the jurisdiction to receive such request. 

Requests for recognition and enforcement of foreign arbitral awards in Vietnam are requests in 

the area of commerce and business, which are under the jurisdiction of the Court as stipulated in 

Article 31.5 of the CPC 201517. Therefore, in accordance with Article 37.1(b)18 and Article 

38.319 of the CPC 2015, the Economic Court of the Provincial People’s Court shall have 

jurisdiction to resolve requests for recognition and enforcement of foreign arbitral awards. 

Thus, the Court having territorial jurisdiction to resolve applications for recognition and 

enforcement of foreign arbitral awards in accordance with the law of Vietnam shall include: 

 
17Article 31. Requests in the area of commerce, business under the jurisdiction of the Court 

5. Requests for recognition and enforcement of business, commercial awards of foreign arbitrations in 

Vietnam 
18Article 37. Jurisdiction of the provincial People’s Court 

1. The Provincial People's Court has jurisdiction to resolve the following cases under first instance 

procedures: 

b) Requests in civil, marriage and family, business, trade, labour area stipulated in Article 27, 29, 31 and 33 

of this Code, except for requests falling under jurisdiction of the district People's Court specified in Article 

35.2 and 4 of this Code; 
19Article 38. Jurisdiction of specialized courts of the provincial People’s Court 

3. The Economic Court of the provincial People’s Court has jurisdiction to: 

a) Settle under first instance procedures business, commercial disputes, requests which fall under 

jurisdiction of the provincial People's Court stipulated in Article 37 of this Code; 

b) Settle under appellate procedures cases in which business, commercial judgments, decisions of the 

district People’s Court which have not yet taken effect but are appealed, protested in accordance with the 

provisions of this Code. 
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(i) The Provincial People's Court where the party against whom foreign arbitral award is to 

be enforced resides, works if such party are individuals; or 

(ii) The provincial People's Court where the party against whom foreign arbitral award is to 

be enforced has its headquarter if such party are agencies and organizations; or 

(iii) The Provincial People's Court where there are properties involved in the enforcement of 

foreign arbitral awards.20 

In case where after having accepted the application, the Court finds that such request for 

recognition and enforcement of foreign arbitral awards in Vietnam is under the jurisdiction of 

another Court of Vietnam, the Court having accepted the application shall issue a decision to 

transfer the application to the competent Court and has the application deleted from the 

registration book. Such decision must be sent immediately to the Procuracy of the same level and 

the litigants so the latter can exercise the right to appeal, protest against this decision within 03 

working days from the date of receipt in accordance with Article 456 of the CPC 2015. 

VI. Applications and procedures for accepting applications for recognition and 

enforcement of foreign arbitral awards 

The receipt of applications for recognition and enforcement of foreign arbitral awards, as well as 

the issuance of decision for accepting applications shall be conducted by the Court office for 

registration and acceptance of applications. However, it should be noted that the application for 

recognition and enforcement in Vietnam is different from a regular applications in an ordinary 

civil case/matter. 

Firstly, it is specified in Article IV of the New York Convention that: "In order to achieve the 

recognition and enforcement of an arbitral award as mentioned in the preceding article, the 

party requesting for recognition and enforcement, upon submitting the application, has to 

provide: 

(i) The original validated arbitral award or a notarized copy of the arbitral award; and 

 
20Article 39.2 (e) CPC 2015. 
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(ii) The original arbitration agreement specified under Article II or a notarized copy of such 

arbitration agreement”. 

This provision has been domesticated in Article 452 and 453 of the CPC 2015. 

Accordingly, the party requesting for recognition and enforcement of foreign arbitral award is 

only obliged to provide evidences for the existence of an arbitration award on the basis of an 

arbitration clause to prove their claim is well-grounded. Once the claimant has submitted to the 

competent authority two documents including: (i) the arbitration agreement and (ii) the 

arbitration award, such party has completed its burden of proof for the request for recognition 

and enforcement under the New York Convention. 

Thus, the first difference between such applications with regular civil claims is the content of the 

claim and its attached documents, evidences. While under the provisions of Article 363 of the 

CPC 2015,21the claim for regular civil matters must include 7 categories of information, attached 

documents and evidences proving the legitimate interests and rights of the claimant violated, the 

application for recognition and enforcement, under the provisions of Article 452 of the CPC, 

only need to include the following 3 categories of information: 

 
21Article 362. Civil matter claim to the Court  

 [….] 

2. The claim must include the following information: 

a) Date of the claim; 

b) Name of the Court having jurisdiction to decide the civil matter; 

c) Name, address, telephone, fax, email (if available) of the applicant; 

d) Specific issues requested to be decided by the Court and reasons, purposes of and grounds for requesting the 

Court to decide such civil matter; 

đ) Name, address of persons related to the settlement of such civil matter (if any); 

e) Other information that the applicant finds necessary for the settlement of the claim; 

g) Where the applicant is an individual, the claim must be signed or fingerprinted, where the applicant is an agency, 

organization, its legal representative must sign and stamp the claim at the end of such claim; where the applicant is 

an enterprise, the use of the stamp shall be governed by the Enterprise Law. 

3. Attached to the claim, the applicant must send documents, evidences to prove that the claim is legal and well-

grounded. 
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- Full name, place of residence or workplace of the party seeking enforcement, their 

legal representative in Vietnam; where such party is an organization or agency, its 

full name and headquarter address; 

- Full name, place of residence or workplace of the party against whom 

enforcement is sought; where such party is an organization or agency, its full 

name and headquarter address; 

- Where such party is an individual without residence place or workplace in 

Vietnam, or an organization, agency without headquarter in Vietnam, the 

application must explicitly specify the address where there are properties and 

types of properties related to the enforcement of foreign arbitral awards in 

Vietnam; 

- Requests of the party seeking enforcement. 

Regarding the format of the claim, Article 452.2 only requires the claim to be translated into 

Vietnamese, legally notarized, validated without stipulating specific provisions on the format of 

the claim as specified in Article 362.2(g) of the CPC 2015, for example the claim must be signed 

and stamped by the agency, organization, etc. 

It should be noted that regulations of the civil law and business law of foreign agencies and 

organizations have many differences compared to that of Vietnam. Specifically, enterprises can 

have multiple legal representatives. Also, regulations on the management of the stamp of 

agencies, organizations; the value of business licenses are different from the law of Vietnam. 

Therefore, it shall be bureaucratic, costly and not consistent with the spirit of New York 

Convention as well as Vietnam’s commitment upon joining the Convention to require the party 

seeking enforcement to have the application for recognition and enforcement of a foreign arbitral 

awards with similar format as the regular civil matter claims of a Vietnamese enterprise. 

In addition, while Article 362.3 of the CPC only provides general regulations on the provision of 

“documents and evidences proving that the claim is legal and well-grounded”, Article 453 

specifies in details documents to be attached to the application including: 

- The original or certified copy of the foreign arbitral award; 
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- The original or certified copy of the arbitration agreement between the parties. 

In other words, for requests for recognition and enforcement of foreign arbitral awards in 

Vietnam, once the party seeking enforcement has provided the two mentioned documents, it 

means that their application is legal and well-grounded. Therefore, in principle, when receiving 

applications for recognition and enforcement of foreign arbitral awards, the competent Court 

shall receive applications and issue the decision to accept the case within 05 days from the date 

of receipt, if such application satisfies the following conditions: 

(i) There is the application having all categories of information specified in Article 452 of 

the CPC attached with the notarized and duly certified Vietnamese translation. 

(ii) The original or certified copy and notarized and duly certified Vietnamese translation of:  

o The foreign arbitral award; 

o The original or certified copy of the arbitration agreement between the parties. 

If the party requesting for recognition and enforcement is a foreign enterprise, organization, such 

party can submit the application and conduct other proceedings through their authorized 

representative in Vietnam. Therefore, in fact, in addition to the above-mentioned three types of 

documents, the applicant must also submit the letter authorizing the person who shall participate 

in the proceedings on their behalf in Vietnam. 

However, the Court should not require the party seeking enforcement to provide any additional 

documents, papers other than the above-listed documents in order to issue the decision on 

accepting the application. This interpretation is consistent with the practice of settling such 

requests so far and is widely supported by many judges in Vietnam22. According to the 

provisions of the CPC 2004, after the applicant having submitted the required documents and 

paid the fees for recognition and enforcement, the Ministry of Justice, agency in charge for 

receiving applications, shall transfer the applications to the competent Court in accordance with 

Article 366 of the CPC. The fact that Ministry of Justice transfers the application, after having 

 
22 P.4, Presentation of Judge Nguyen Cong Phu, Deputy Chief Judge of Economic Court, the People’s Court of 

HCMC at the Seminar on 20 years on implementation of the New York Convention. 
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examined it, to competent Court to consider the application for recognition of validity of foreign 

arbitral awards means that the applicant has fulfilled the burden of proof for its request. 

Regarding requirements for the format of documents attached to the application, one of the 

difficulties faced by the Court of Vietnam when reviewing the application for recognition and 

enforcement is that the CPC only requires the applicant to submit valid copy of documents while 

“there is no regulation guiding what is a lawful copy when the concerned parties establish the 

document by electronic means (contracts or arbitration agreements being an electronic 

transactions), especially in the case where such electronic transactions are not attached with 

electronic signatures". Even for copies of arbitration agreements or contracts which have been 

certified by foreign competent authorities and have been authenticated by the relevant consulate, 

the question is whether the Court of Vietnam shall accept them as lawful copies or not, and 

where they are not accepted, how the Court shall deal with the question since the New York 

Convention 1958, as well as the CPC, do not contain any regulation on how to deal with such 

situation.23 

To solve this problem, first of all, it is necessary to distinguish between the concept of 

"authentication" and "certification" in Article IV of the New York Convention. The 

authentication of a document is the procedure of certifying the signature on such document is 

authentic. The certification of a copy is the procedure of certifying such copy is a true copy from 

the original document. Therefore, the authentication is related to the signature while the 

certification is related to the whole document24. For arbitration agreements established by 

electronic method, or arbitration agreements which do not require signatures of the parties as 

they are made in writing, the New York Convention does not require the duly authentication but 

otherwise only requires the original arbitration agreement or a “duly certified copy”. 

Moreover, when the Convention of New York was drafted, there was the proposal that the 

authentication must be made by the consulate of the country where enforcement of arbitration 

 
23 P.4, Presentation of Judge Nguyen Cong Phu, Deputy Chief Judge of Economic Court, the People’s Court of 

HCMC at the Seminar on 20 years on implementation of the New York Convention. 
24 Albert Jan van den Berg, New York Convention 1958, Kluwer law International, p.258  
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award is sought, the proposal, however, was rejected25. Therefore, the authentication or 

certification can be made by a diplomatic or consular agency of the country where the arbitral 

award was made and such agency is located in the country where the enforcement of foreign 

arbitration awards is sought; or can be made by a diplomatic or consular agency of the country 

where the enforcement of foreign arbitration awards is sought and such agency is located in the 

country where arbitral award was made26.  

Therefore, the Court of Vietnam shall accept the copy of arbitration awards, the original or copy 

of arbitration agreements or contracts, which have been duly certified and duly consularized.  

Thirdly, Article 457.1 of the CPC 2015 stipulates that "the Court has the jurisdiction to request 

individuals, agencies and organizations having filed the application to explain unclear points in 

the application". This Article is derived from Article 367.2 of the CPC 2004. In fact, some 

Courts have relied on this provision to request the party seeking enforcement to submit 

additional documents in addition to the arbitration agreement and arbitral award which have been 

duly certified as stipulated in Article 365 of the CPC, for example, relevant foreign laws, 

proceeding rules of foreign arbitration centres, evidences proving that the party against whom 

enforcement is sought did not participate in the proceedings and notices have been legally 

summoned, verification of the effect of the award, etc. Particularly, some Courts even request the 

party seeking enforcement to submit the above documents as the condition for the issuance of the 

decision on acceptance of applications in accordance with Article 367 of the CPC. 

This is completely contrary to the spirit of the New York Convention, as well as the CPC of 

Vietnam on the burden of proof of the party seeking enforcement as described above. Moreover, 

it also prolongs the proceedings and incurs unnecessary costs to the party requesting enforcement 

of foreign arbitral awards. Therefore, the Court should avoid making such request or collecting 

evidence and documents on its own. In contrast, if there is no objection of the party against 

whom the enforcement is sought, in line with the spirit of the principle acknowledging the 

validity of arbitration awards, the Court must issue the decision on recognition and enforcement 

 
25 UN DOC E/CONF.26/SR.17 
26 Albert Jan van den Berg, New York Convention 1958, Kluwer law International, p.260  
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of such award without requesting the party seeking enforcement to provide evidences proving 

that such foreign arbitral award does not fall under the circumstances of refusal of recognition 

and enforcement in Vietnam. 
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STATISTICAL TABLE OF BILATERAL MUTUAL LEGAL ASSISSTANCE 

AGREEMENTS IN CIVIL AREASIGNED BY VIETNAM 

Country Agreement Agency receiving 

requests in 

accordance with 

the Agreement 

Contracting 

state to the 

New York 

Convention 

Agency 

receiving 

requests in 

accordance 

with the CPC 

2015 

Algeria Mutual legal assistance 

agreement in civil and 

commercial area (2010) 

The agency having 

authority under the 

law of the country 

where recognition 

and enforcement are 

decided (Article 17) 

Yes The Court  

Poland Mutual legal assistance 

agreement in civil, 

family and criminal 

matters(1993) 

There is no 

provision on the 

recognition and 

enforcement of 

arbitral awards 

Yes  The Court  

Belarus Mutual legal assistance 

agreement in civil, 

family, labour and 

criminal matters (2000) 

There is no 

provision on the 

recognition and 

enforcement of 

arbitral awards 

Yes  The Court  

Cuba Mutual legal assistance 

agreement in civil, 

family, labour and 

criminal matters (1984) 

 

There is no 

provision on the 

recognition and 

enforcement of 

arbitral awards 

Yes  The Court  

Hungary  Mutual legal assistance 

agreement in civil, 

family and criminal 

matters (1985) 

 

There is no explicit 

provision on the 

recognition and 

enforcement of 

arbitral awards (this 

needs to be clarified 

by Ministry of 

Justice) 

Yes  The Court  

Laos Mutual legal assistance 

agreement in civil and 

criminal matters (1988) 

 

Judicial agencies 

having jurisdiction 

to enforce arbitral 

awards (Article 47)  

(Judicial agencies 

include the Court, 

Procuracy, Notary 

No The Court  
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Office and other 

competent 

authorities – Article 

1.2) 

Mongolia Mutual legal assistance 

agreement in civil, 

family and criminal 

matters (2000) 

 

Ministry of Justice 

(Article3) 

The judicial agency 

issuing first instance 

decision (Article 44) 

Yes Ministry of 

Justice 

Russia Mutual legal assistance 

agreement in civil and 

criminal matters (2003) 

 

It is not explicitly 

stipulated (this 

needs to be clarified 

by Ministry of 

Justice) 

Yes  

France Mutual legal assistance 

agreement in civil 

matters (1999) 

Ministry of Justice 

(Article 2)  

Yes Ministry of 

Justice  

North 

Korea 

Mutual legal assistance 

agreement in civil and 

criminal matters (2002) 

 

There is no specific 

provision on the 

agency mandated to 

receive requests 

(Article 30). 

However, the 

Ministry of Justice 

is contact point for 

the implementation 

of mutual legal 

assistance (Article 

3)  

No  

China Mutual legal assistance 

agreement in civil and 

criminal matters (1998) 

 

Ministry of Justice 

 (Article 4) 

Yes Ministry of 

Justice 

Ukraine  Mutual judicial and 

legal assistance 

agreement in civil and 

criminal matters (2000) 

 

Ministry of Justice 

(Article 4; Article 

46)  

Yes Ministry of 

Justice 

Kazakhstan  Mutual legal assistance 

agreement in civil 

matters (2011) 

 

Ministry of Justice 

(Article 5) or in 

accordance with the 

law of the country 

where the assistance 

is requested. 

Yes Ministry of 

Justice 



26 

 

GROUNDS FOR REFUSING THE RECOGNITION AND ENFORCEMENT ON THE 

BASIS OF CONTRACTUAL CAPACITY AND ARBITRATION AGREEMENT UNDER 

VIETNAM AND FOREIGN LAW 

I. General Introduction 

Article V (1) (a) of the New York Convention stipulates the first ground for refusing the 

recognition and enforcement of foreign arbitral awards. Accordingly, the state Court may refuse 

the recognition and enforcement of foreign arbitral awards if “parties to the arbitration 

agreement as defined in Article II, under the applicable law to each party, are incapable 

[...].”This is one of the grounds for refusing often cited by the party opposing the recognition 

and enforcement of the foreign arbitral award. 

This provision of the New York Convention 1958 has replaced and introduced a different 

approach compared to the Geneva Convention 1927 on the recognition and enforcement of 

foreign arbitral awards. Specifically, under Article 1 (a) of the Geneva Convention 1927, the 

party requesting the recognition and enforcement of foreign arbitral awards shall have to prove 

the validity of the arbitration agreement under the law applicable to such agreement. In line with 

Article 2(b), the Court where the recognition of such award is sought shall refuse to recognize 

and enforce the award if it finds “the party opposing the recognition and enforcement of the 

award [...] is not capable [...], is not legally represented [...] ".However, this Article of the 

Geneva Convention1927 has been replaced by Article V.1 (a) of the New York Convention with 

two main changes including: 

(i) shifting the burden of proof to the party opposing the request for the recognition and 

enforcement of awards, and; 

(ii) limiting the grounds for refusing the recognition and enforcement so that only 

refusing when the parties to the arbitration agreement do not have contractual 

capacity in accordance with the applicable law to such parties and removing the 

ground of not being legally represented. 

Proportionally, this ground is defined in Article 459.1(a) of the CPC 2015, according to which: 
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"1. The Court shall not recognize the foreign arbitral award where evidences provided to 

the Court by the party against whom the arbitral award is to be enforced are well 

grounded, legal and the arbitral award falls in one of the following cases: 

a) Parties to the arbitration agreement do not have the capacity to sign the agreement 

under the law applicable to each party; " 

In addition, the Supreme People's Court has also issued Guidance No.246/TANDTC-KT dated 

25 July 2014 guiding and directing local courts in resolving requests for the recognition and 

enforcement business, commercial decisions of foreign Arbitrations in Vietnam, including the 

grounds for refusing the enforcement on the basis of a contracting party being lack of the 

contractual capacity for signing the arbitration agreement. 

II. Explanation of the term “incapacity” for signing the arbitration  

The New York Convention, as well as the draft text of the Convention do not explain what is the 

"incapacity". However, according to the wording of Article V.1 (a) of the New York Convention, 

the term "incapacity" refers to the legal constraints (legal capacity) which prevent a party to sign 

the arbitration agreement.27 

In the context of Article V(1)(a) of the New York Convention, the term "incapacity" is 

interpreted in the sense of "not having the authority to sign the contract28. Moreover, in the spirit 

of the New York Convention, the contractual capacity of a party must be determined at the time 

of signing the contract and arbitration agreement, not at the phase of arbitral proceedings or 

later.29 

 
27 Ignacio Suarez Anzorena, The Incapacity Defence Under the New York Convention, in Enforcement of Arbitration 

Agreements and International Arbitral Awards – The New York Convention in Practice, 621 (E. Gaillard, D. Di 

Pietro eds. 2008) 
28 ICCA Guide, p.83.  
29 Patricia Nacimiento, Article V(1)(a) in “Recognition and Enforcement of Foreign Arbitral Awards: A Global 

Commentary On the New York Convention” (H. Kronke, P. Nacimiento, D. Otto, N.C. Port eds., 2010), p.218;  
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For example, problems may arise when the applicable the law prohibits a party, such as state-

owned enterprises, from signing the arbitration agreement for some types of potential disputes. It 

should be noted that the State, state-owned enterprises and other state agencies are not excluded 

from the governing scope of the Convention just only because of their status. The wording 

"physical and legal persons" in Article I(1) of the Convention is generally regarded as including 

state agencies signing commercial contracts with private parties. The Court almost always denies 

the defence of judicial immunity raised by a State to object to the enforcement of arbitration 

agreements, the recognition and enforcement of arbitral awards based on the theory of state 

immunity and waiver of immunity. The Court often cites the differences between acts by right of 

management (acta de jure gestionis) and acts by right of dominion(acta de jure imperii), or 

based on the principle of agreements must be kept (pacta sunt servanda) and the establishment 

of an international public order (Ordre public international reellement).This distinction is also 

made in a number of cases related to the question of enforcement. One example is the dispute of 

FG Hemispher in Hong Kong in 2010 requesting for the recognition and enforcement of two 

foreign arbitral awards against the assets of a Chinese state-owned enterprise, including the due 

admission fees that this enterprise has to pay for the Democratic Republic of Congo concerning a 

number of mining rights.30 

The Chinese government argues that China has always been consistently applying the principle 

of absolute state immunity and thus, properties of Chinese state-owned enterprises are exempted 

from the enforcement. However, the Court of Appeal finds that the Hong Kong Court applies the 

principle of state immunity and in that connection, part of the assets of Chinese state-owned 

enterprises which are not used for public purposes shall not be exempt from the enforcement.31 

In Vietnam, Article 100 of the Civil Code No.91/2015/QH13 (CC2015) also stipulates that the 

State of Vietnam and its agencies only have civil liabilities and obligations in certain 

circumstances when: 

 
30Hong Kong: Court of Appeal, 10/02/2010 and 5/05/2010 (FG Hemisphere Associates LLC v Democratic Republic 

of the Congo, et al.),CACV 373/2008 & CACV 43/2009 (10/02/2010); Yearbook Commercial Arbitration 

XXXV (2010) p. 392-397 (Hong Kong No.24). At the time of drafting this document, the appeal against the 

decision is pending at Hong Kong Court of Final Appeal. 
31 ICCA Guide, p.84 
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- The international treaty to which the Socialist Republic of Vietnam is a state party 

contains provisions on the waiver of immunity; 

- The parties in civil relations have agreement on the waiver of immunity; 

- The Socialist Republic of Vietnam, central and local government agencies waive the 

immunity. 

In addition, under Article 86 of the Civil Code 2015, only organizations being legal entities shall 

have the legal capacity to participate in commercial transactions and sign arbitration agreements. 

Therefore, branches and representative offices which are dependent units of enterprises are not 

considered legal entities with full legal capacity to sign arbitration agreements on their own 

without being legally authorized by enterprises.32 

III. Determining the applicable law to consider the contractual capacity for each party 

The contractual capacity of the parties is considered on the basis of "the law applicable to the 

parties", and the law applicable for considering the contractual capacity of the parties is different 

from the law applicable for considering the arbitration agreement. 

The New York Convention does not specify how to determine the law applicable to the capacity 

of one party ( "the law applicable to that party"). Therefore, such law should be determined by 

applying the rules of conflict of laws of the Court where the recognition and enforcement is 

sought, usually the law of the residence place of individuals and the law of the place where 

enterprises are established.33Specifically, for the legal capacity of an individual, the jurisdictions 

under civil law system often rely on the law of the country where such individual is a national, 

while countries under the common law countries base on the law of the country where such 

individual resides or lives permanently. For the legal capacity of a legal entity, the applicable law 

 
32 Article 45- Enterprise Law No.68/2014/QH13 dated 26/11/2014 

1. A branch is a dependent unit of the enterprise having the duty of implementing a part of or the entire 

functions of the enterprise including the function of authorized representation. Business lines of the 

branch must be in line with that of the enterprise. 

2. A representative office is a dependent unit of the enterprise having the duty of authorized 

representation for the benefits of the enterprise and protecting such benefits. 

3. Business location is the place where enterprises conduct their specific business activities. 

 
33ICCA Guide, p.85 
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is often the law of the country where such legal entity is established or has its business location.34 

In case where a party signs the arbitration agreement on behalf of another party, some Courts 

review the competence for signing the arbitration agreement under the law applicable to the party 

that are bound by such arbitration agreement. If the competence for signing an arbitration 

agreement of one party is established on the basis of being authorized, the validity of such 

authorization will be considered under the law of the country where the authorization is made. 

Under provisions of the law of Vietnam, Document No.246 of the Supreme People's Court has 

clarified as follows: 

"Regarding the basis for determining the competence (jurisdiction) for signing the 

arbitration agreement: the Council reviewing the application shall base on the law 

applicable to each party to determine whether the person signing the arbitration 

agreement has the competence (jurisdiction) to sign such arbitration agreement or not; 

shall not base on the law of Vietnam to determine that the person of the foreign side 

signing the arbitration contract does not have the competence (jurisdiction) to sign such 

arbitration agreement, and vice versa, shall not base on the foreign law to determine that 

the person of Vietnamese side signing the arbitration contract does not have the 

competence (jurisdiction) to sign such arbitration agreement.” 

In line with the above guideline and spirit of the New York Convention, in case where the party 

signing the arbitration agreement is a foreign individual or legal entity, the Court must base on 

the rules of conflict of laws defined in Article 466 35 and 46736of the CPC 2015 to consider the 

 
34 Van Den Berg, The New York Arbitration Convention of 1958: Towards A Uniform Judicial 

Interpretation, p.276; 
35Article 466. Civil procedural capacity and civil procedural act capacity of foreigners 

1. Civil procedural capacity and civil procedural act capacity of foreigners are determined as follow: 

a) According to the law of the country where the foreigner is a national; where the foreigner is a stateless 

person, the applicable law is the law of the country where such person resides; if such person permanently 

lives in Vietnam, Vietnam law shall be applied; 

b) According to the law of the country where the foreigner is a national and of the country where such 

person has the nationality and resides if such person has many foreign nationalities. 

Where a foreigner has many nationalities and resides in the country where such person is not a national, the 

applicable law is the law of the country where such person has the longest time of holding its nationality; 
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law applicable to such person or entity. Accordingly, the legal capacity of a foreign individual 

will be determined under the law of the country where such person has the citizenship. 

Regarding the legal capacity of a foreign enterprise, organization shall be determined under the 

law of the country where such enterprise and organizations is established. 

The application of foreign laws to consider the contractual capacity of parties must also comply 

with provisions of Article 481 of the CPC 2015 on the identification and provision of foreign 

laws for the Court to apply in resolving civil cases having foreign elements. As guided by the 

above mentioned Document No.246, the Court will not arbitrarily apply or interpret the law of 

Vietnam to assess the contractual capacity of foreign parties signing the foreign arbitration 

agreement. 

 

 

 

 
c) According to Vietnam law if a foreigner has many nationalities and one of that is Vietnamese nationality 

or such person has the permanent residence card or temporary residence card in Vietnam. 

2. A foreigner can be recognized to have civil procedural act capacity in the Court of Vietnam if under the 

law of foreign country, such person does not have civil procedural act capacity but under the law of 

Vietnam, such person has civil procedural act capacity. 
36Article 467. Civil procedural capacity of foreign agencies, organizations in Vietnam; branches, 

representative offices of foreign agencies, organizations and international organizations, their representative 

agencies in Vietnam, foreign States 

1. The civil procedural capacity of foreign agencies, organizations is determined by the law of the country 

where such agencies and organizations are established. 

The civil procedural capacity of branches, representative offices in Vietnam of foreign agencies, 

organizations are determined under the law of Vietnam. 

2. The civil procedural capacity of international organizations, representative agencies of international 

organizations shall be determined on the ground of international treaties which is the basis for the 

establishment of such organizations, internal regulations of such international organizations or international  

treaties which the Socialist Republic of Vietnam is a state party. 

Where an international organization declares the waiver of privileges and immunities, the civil procedural 

capacity of such international organization shall be determined under  the law of Vietnam. 
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Regarding the assessment of contractual capacity of Vietnamese individuals, enterprises and 

organizations, the Court must also carefully consider relevant provisions of the civil law and 

enterprise law as well as other relevant legal documents. For example, in case where for 

Vietnamese party, the agreement is signed by an authorized representative, the determination of 

the authorization’s validity and the scope of representation must be consistent with provisions of 

Chapter IX of the Civil Code 2015. Particularly, even in case where civil transactions are signed 

by persons without the right to representation or by representatives beyond their jurisdiction,  

under Article 14237 and 14338of the CPC 2015, such civil transactions remain legally valid if: 

 
37Article 142. Consequences of civil transactions established and implemented by persons without the right to 

representation 

1. Civil transactions established and implemented by persons without the right to representation shall not 

give rise to rights and obligations to the persons being represented, except in the following cases: 

a) Persons being represented have recognized the transactions; 

b) Persons being represented are aware of but have no objection to within a reasonable period; 

c) Persons being represented are at fault which makes the other party in the transactions unaware or unable 

to be aware of the fact that the persons establishing, implementing such transactions do not have the right to 

representation. 

2. Where civil transactions established and implemented by persons without the right to representation do 

not give rise to rights and obligations for the persons being represented, persons without the right to 

representation still have to fulfil their obligations to the persons having dealt with them, except the case 

where the latter are aware or must be aware of the fact that transactions are established and implemented by 

persons without the right to representation. 

 the transaction knew or should have known about the unauthorized representative while the transaction. 

3. Persons having dealt with the persons without the right to representation shall the right to unilaterally 

terminate the implementation of or cancel the established civil transactions and claim damages, except the 

case where the first are aware that the latter have no right to representation but still conduct the 

transactions, or the case stipulated in point a, clause 1 of this Article. 

unless he or she knew or should have known about no right to represent the transaction or still the case 

provided for in paragraph 1 of this Article. 

4. Where persons without the right to representation and persons having transacted intentionally establish 

and implement civil transactions, causing damage to persons being represented, they shall be jointly liable 

for paying damages. 
38Article 143. Consequences of civil transactions established and implemented by representatives beyond the 

scope of their representation 

1. Civil transactions established, implemented by representatives beyond the scope of their representation 

do not give rise to rights and obligations of person being represented regarding the part of transactions  

exceeding the scope of representation, except one of the following cases: 

a) Persons being represented so agree; 

b) Persons being represented are aware of but have no objection to within a reasonable period; 
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- Persons being represented agree; 

- Persons being represented are aware of but have no objection to within a reasonable 

period; 

- Persons being represented are at fault which makes the other party in the transactions 

unaware or unable to be aware of the fact that the persons establishing, implementing 

such transactions act beyond the scope of their representation. 

The ground for refusing the recognition and enforcement of a foreign arbitral award on the basis 

that parties to the arbitration agreement do not have capacity to sign such agreement is one of the 

cases where the burden of proof is on the party opposing the enforcement of the arbitral award. 

That is, the Court shall not consider this ground unless the Party opposing the enforcement of the 

award can provide well-established and legal evidences to prove its objection as specified in 

Article V.1 of the New York Convention and Article 459.1 of the CPC 2015. The Court shall not 

collect evidences itself nor request the Party seeking the recognition and enforcement to provide 

evidences proving the competence for signing arbitral agreements in any circumstances. 

  

 
c) Persons being represented are at fault which makes the other party in the transactions unaware or unable 

to be aware of the fact that the persons establishing, implementing such transactions act beyond the scope 

of their representation. 

2. Where civil transactions established and implemented by the representatives beyond the scope of their 

representation do not give rise to rights and obligations for the persons being represented regarding to the 

part of transactions which is established and implemented beyond the scope of representation, the 

representatives still have to fulfil their obligations to the persons having dealt with them regarding to the 

part of transactions beyond the scope of representation, except the case where the latter are aware or must 

be aware of the exceeding scope of representation but still transact. 

3. Persons having dealt with the representatives shall the right to unilaterally terminate the implementation 

of or cancel the established civil transactions and claim damages, except the case where the first are aware 

that the latter act beyond their scope of representation but still conduct the transactions, or the case 

stipulated in point a, clause 1 of this Article. 

4. Where the representatives and persons having transacted with them intentionally establish and 

implement civil transactions beyond the scope of representation, causing damage to persons being 

represented, they shall be jointly liable for paying damages. 
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REFUSING THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL 

DECISIONS IN VIETNAM ON THE BASIS OF THE VALIDITY OF THE 

ARBITRATION AGREEMENT 

I. General Introduction 

One of the grounds that the Party against whom the arbitral award is to be enforced often relies 

on to oppose the recognition and enforcement of the arbitral award is tat " agreement is not valid 

under the law to which the parties have subjected it or, failing any indication thereon, under the 

law of the country where the award was made " as defined in the second sentence of Article 

V.1(a) of the New York Convention. 

Article V.1(a) of the New York Convention which provides consistent rules of the conflict of 

laws for the determination of the law applicable to the arbitration agreement referred to above is 

considered as "a great victory of the New York Convention” because Article I.(2)(a) of the 

Geneva Convention only stipulates that arbitration agreements must be valid under the law 

applicable to it and provides no specific provisions on the conflict of laws. In other words, 

according to the Geneva Convention, the determination of the law governing arbitration 

agreements shall apply the rules of conflict of laws of the country where the arbitration award is 

sought to be enforced. Meanwhile, according to the rules of conflict of laws stipulated in Article 

V.1(a) of the New York Convention, parties have the right to choose the law applicable to the 

arbitration agreement, and only in case where parties do not choose, the law of the country where 

the arbitration award is made will be applied to assess the validity of the arbitration 

agreement.39This provision has been domesticated in Article 459.1(b) of the CPC 201540and 

guided in Document No. 246 of the Supreme People’s Court as below: 

 
39Travaux préparatoires, United Nations Conference on International Commercial Arbitration, Summary Records of 

the Twenty-Third Meeting, E/CONF.26/SR.23, at 14. 
40Article 459. Non-recognition 

1. The Court shall not recognize foreign arbitral awards when it finds the evidences provided by the Party 

against whom the award is sought to be enforced are well-grounded, legal and the arbitral award falls under 

one of the following circumstances: 

 […] 
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"Regarding the grounds for determining the legal value (validity) of the arbitration 

agreement: the Panel reviewing the application should base on the law of the country 

to which the parties have subjected it or, base on the law of the country where the 

decision was made, if the parties do not choose the law applicable to such arbitration 

agreement, in order to determine whether the arbitration agreement is valid or not. " 

II. Determining the applicable law to consider the validity of arbitration agreements 

Under provisions of Article V.1 (a) of the New York Convention of 1958 and Article 459 of the 

CPC 2015, the validity of arbitration agreements will first be reviewed on the basis of the law 

which the parties have chosen. Accordingly, the Court will apply: 

(i) the law which the parties have obviously chosen to govern the validity of the 

arbitration agreement, or; 

(ii) the law which the parties choose to regulate arbitral proceedings because it is seen as 

a tacit option to govern the arbitration agreement.41 

In fact, the parties rarely agree to choose the law governing the arbitration agreement explicitly, 

therefore the national Courts often consider the intent of the parties in choosing the governing 

law for the arbitration agreement through a number of other factors. For example, US Courts 

consider the selection of the law governing the arbitral proceedings is an implicit choice of the 

law governing arbitration agreements.42Meanwhile, the Court of Cassation of Egypt decided that 

the law governing the key agreement (contract) also governs the arbitration agreement.43To 

 
 

b) The arbitration agreement is invalid under the law of the country which the parties select to be applied or 

the law of the country where the award is made if the parties do not choose the law applicable to such 

agreement. 
41 UNCITRAL Guide, see more at: 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=621&opac_view=-1# 
42Telenor Mobile Communications AS v. Storm LLC, District Court, Southern District of New York, United States of 

America, 2 November 2007, 07 Civ. (GEL) 6929.  
43Egyptian Company for Concrete & Hashem Ali Maher v. STC Finance & Ismail Ibrahim Mahmoud Thabet & 

Sabishi Trading and Contracting Company, Court of Cassation, Egypt, 27 March 1996, 2660/59. 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=621&opac_view=-1
http://newyorkconvention1958.org/index.php?lvl=notice_display&id=445
http://newyorkconvention1958.org/index.php?lvl=notice_display&id=445
http://www.newyorkconvention1958.org/index.php?lvl=notice_display&id=386
http://www.newyorkconvention1958.org/index.php?lvl=notice_display&id=386
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avoid difficulties in determining the applicable law for the review of arbitration agreements, 

arbitration centers are now encouraging parties in disputes to add the clause on choosing the 

applicable law governing arbitration agreements when drafting the arbitration clause. For 

example, Hong Kong international arbitration center has introduced this provision in its Model 

Arbitration Clause.44 

Where the parties do not have any explicit agreement nor indication regarding the applicable law 

to consider the validity of the arbitration agreement, the Court will base on “the law of the 

country where the arbitration award is made" to review in accordance with provisions of Article 

V.1(a) of the New York Convention or Article 459.1(b) of the CPC 2015. 

The New York Convention does not specify how to determine the place where the arbitral award 

is made. It is proved in the practical settlement of disputes by arbitration that the Courts, 

arbitration rules, arbitration laws all consider the seat of arbitration recognized in the arbitration 

clause is the place where the arbitral award is made.45 Therefore, the Courts of Vietnam can not 

rely on provisions of Vietnam arbitration law to consider the validity of the arbitration agreement 

on this basis. In contrast, in case where the party opposing the recognition and enforcement of an 

arbitral award refers to this basis , the Court shall only review the objection if the party against 

whom the enforcement is sought has provided evidences proving the invalidity of the arbitration 

agreement under the law chosen by the parties or the law of the country where the award is 

made. 

 
44 Arbitration Model Clause 

Any dispute, controversy, difference or claim arising out of or relating to this contract, including the 

existence, validity, interpretation, performance, breach or termination thereof or any dispute regarding non-

contractual obligations arising out of or relating to it shall be referred to and finally resolved by arbitration 

administered by the Hong Kong International Arbitration Centre (HKIAC) under the HKIAC Administered 

Arbitration Rules in force when the Notice of Arbitration is submitted..  

The law of this arbitration clause shall be ... (Hong Kong law). 

The seat of arbitration shall be ... (Hong Kong). 

The number of arbitrators shall be ... (one or three). The arbitration proceedings shall be conducted in ... 

(insert language)." 

  
45 UNCITRAL Guide, see more at:  

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=621&opac_view=-1# 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=621&opac_view=-1
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III. Objections cited on a regular basis  

It is seen from the practical adjudication in Vietnam that the party against whom the award is to 

be enforced often refer to the reason of invalid arbitration agreement to oppose the recognition 

and enforcement of foreign arbitral awards in Vietnam. However, while such ground is rarely 

accepted by the Courts of countries where arbitration is well developed, foreign arbitral awards 

are often denied to be recognized in Vietnam based on this ground. 

One of the objections often presented by the party against whom the award is to be enforced is 

the invalidity of the arbitration agreement due to the invalidity of the contract. In such case, the 

Courts in different countries often reject such argument on the basis of the independence of the 

arbitration agreement. Accordingly, the arbitration agreement is independent of the original 

contract which includes such agreement and the fact that the original contract is invalid shall not 

automatically cause the arbitration agreement to be invalid. The independence of the arbitration 

agreement is defined in Article 19 of Vietnam CAL.46 

The party against whom the award is to be enforced also often argues that the arbitration 

agreement invalid because one party does not sign the agreement and, therefore, it is not bound 

by the arbitration agreement. However, many national Courts have decided that, even in this 

case, the arbitration agreement will remain in force on the basis that the arbitration agreement 

refers to another arbitration clause or the behaviors of the parties in arbitral proceedings have 

also established an arbitration agreement in the spirit of the New York Convention.47 

In addition, since Article V.1(a) of the New York Convention refers to Article II of this 

Convention, the party opposing the recognition and enforcement of the arbitral award often 

refers to the reason that the agreement is not made "in writing" as defined in Article II(2) of the 

Convention, thus it is invalid. When considering such objection, the Court generally considers 

that if the arbitration agreement is not made in writing as defined in Article II of the New York 

 
46Article 19. Independence of arbitration agreements 

The arbitration agreement is completely independently of the contract. The change, extension or 

cancellation of the contract, the invalidity, unimplementability of the contract shall not cause the arbitration 

agreement to be invalid. 
47Id. 
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Convention, the foreign arbitral award can still be recognized if the agreement is valid under the 

law of the country where the recognition and enforcement is sought under the provision of more-

favorable right stipulated in Article VII.148 of the New York Convention.49 The United Nations 

Commission on International Trade Law (UNCITRAL) also introduces recommendations on the 

interpretation of Article VII.1 of the New York Convention in the direction that "any interested 

party should be allowed to avail itself of rights it may have, under the law or treaties of the 

country where an arbitration agreement is sought to be relied upon, to seek recognition of the 

validity of such an arbitration agreement".50  

For example, in the Sarhank Group case, the defendant argues that there is no arbitration 

agreement signed by the parties in writing.51 The 2nd circuit United States Court of Appeals finds 

that the regional Court is wrong to rely on assessments of the arbitrator in the award, according 

to which, the defendant is bound by the arbitration clause under Egyptian law which is the law 

applicable to the contract. Instead, the regional Court should have applied the federal law of the 

United States on this issue when considering the enforcement of the award. Therefore, the Court 

of Appeals remands the case to the regional Court "to find out whether the defendant agrees to 

settle by arbitration...based on any...legal basis recognized by the US contract law or  

representation law" 

The party against whom the award is sought to be enforced also often argues for their objection 

that there is no agreement on the settlement of disputes by arbitration under the Convention 

because there is no consensus of the parties on the choice of arbitration to resolve disputes. Some 

 
48Article VII.1 of the New York Convention 

The provisions of the present Convention shall not affect the validity of multilateral or bilateral agreements 

concerning the recognition and enforcement of arbitral awards entered into by the Contracting States nor 

deprive any interested party of any right he may have to avail himself of an arbitral award in the manner 

and to the extent allowed by the law or the treaties of the country where such award is sought to be relied 

upon. 
49UNCITRAL Guide 
50Recommendations adopted by UNCITRAL at the 39th meeting dated 07/07/2006 on the interpretation of Article 

II.2 and Article VII.1 of the New York Convention dated 10/06/1958 on the recognition and enforcement of foreign 

arbitral awards.  
51

U.S: 2nd Circuit Court of Appeals, 14/04/2005 (Sarhank Group vs. Oracle Corporation) CA Annual Report XXX 

(2005) p.1158-1164 (US No.523). 
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other common examples of the arguments made under this basis including the allegations of 

illegality, force or fraud in signing the agreement.52 However, it is proved in practice that, in 

most cases, the compliance with the formal requirements of the arbitration agreement under this 

Article has proved such consensus. For example, if the Contract includes the arbitration clause 

and signed by both parties, or the Contract is recognized through the communications by letters, 

telegrams, it is not easy to present the argument that there is wrong interpretation, coercion, 

deception or illegal influence.53 

IV. A number procedural issues related to the refusal of recognizing and enforcing in 

Vietnam foreign arbitral decisions on the ground of the validity of the arbitration 

agreements 

1. Burden of proof  

According to the provisions of Article V.1 of the New York Convention and Article 459.1 of the 

CPC 2015, the party opposing the recognition and enforcement of foreign arbitral awards shall 

have to prove that the award made is among one of the mentioned grounds for refusal.  

For the ground relating to the validity of the arbitration agreement, the party requesting 

recognition and enforcement only have to provide the original or a copy of the arbitration 

agreement as stipulated in the provisions of Article IV(1)(b). In contrast, the party opposing the 

request for recognition and enforcement must provide legal and cogent evidences to prove that 

the arbitration agreement is invalid or non-existent under the law applicable to the agreement 

arbitration. This interpretation fully consistent with the wording and the process of drafting the 

Convention. This interpretation is completely consistent with the wording and the drafting 

process of the Convention. In other words, while the requesting party only need to prove the 

existence of the arbitration agreement by providing the arbitration agreement, the burden of 

proof is on the party opposing the enforcement to prove that the arbitration agreement is 

 
52 ICCA Guide, p.85 
53 Albert Jan van den Berg, New York Convention 1958, Kluwar Law Arbitration.  
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invalid.54 It should be noted that, in the 1958 New York Convention, there is no provision on the 

loss of the right of opposition, by the party against whom enforcement is sought, related to the 

grounds stipulated in Article V of the New York Convention if in the course of arbitral 

proceedings, such party has been aware of and put no objection. However, many Courts have set 

aside the argument relating to the validity of the arbitration agreement by a party  who did not 

raise this argument in the arbitral proceedings. The fact that such party participated in the arbitral 

proceedings deems to have established a valid arbitration agreement between the parties. The 

Arbitration Act of France even has explicit provisions on this issue.55 

However, it has been also suggested that the right of opposition of a party will not be lost if such 

party did not participate in the arbitral proceedings nor invoke such grounds when lodging the 

application for setting aside the arbitration award. 

2. Scope of review by the national Court 

Article V.1(a) of the 1958 New York Convention does not provide for the scope of review by the 

Court in considering the request for enforcement of foreign arbitral awards. In practice, the 

approach and scope of review of issues related to the validity of arbitration agreements of the 

courts are very different from each other. 

For example, in the US and Germany, the Courts consider issues related to the competence of the 

Arbitral Tribunal and the validity of the arbitration agreement from the beginning and are not 

bound by a decision on the jurisdiction of Arbitral Tribunal56.In the judgment of the case 

between Dallah Real Estate & Tourism Holding Co vs. Pakistan, the UK Supreme Court has 

clarified the scope of the principle of jurisdiction for self-reviewing the jurisdiction in UK.57 The 

Supreme Court found that when the arbitration tribunal has the jurisdiction to decide its own 

 
54Travaux préparatoires, United Nations Conference on International Commercial Arbitration, Summary Record of 

the Eleventh Meeting, E/CONF.26/SR.11, p.12 
55 Article 1466 of the CPC of France, applied to international arbitration, in line with provisions of Article 1506 of 

the CPC of France. 
56Dallah Real Estate and Tourism Holding Company v. Ministry of Religious Affairs, Government of Pakistan, 

Supreme Court, United Kingdom, 3 November 2010, UKSC 2009/0165; Oberlandesgericht [OLG] Celle, Germany, 

14 December 2006, 8 Sch 14/05 
57UK: [2009] EWCA Civ 755; [2010] 2 W.L.R. 805 (CA (Civ Div)). 
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jurisdiction as a preliminary matter, if there is an application for enforcement under the New 

York Convention and there is an objection regarding ti the question of jurisdiction, the Court 

shall has the right to review all the facts and issues to determine the jurisdiction. Some other 

Courts, in contrast, assert that the Courts should not review the question of jurisdiction and 

arbitration agreement as a new issue. Meanwhile, some of the Courts, however, consider that the 

Court has the right to review the facts and legal issues to decide on the question of jurisdiction of 

the Arbitration Tribunal, unless there are evidence "obvious and unmistakable" evidences that 

the parties have intended to have their dispute settled by arbitration, for example, the agreement 

choosing UNCITRAL Model Arbitration Rules is considered "obvious and unmistakable" 

evidence on the intention of choosing the arbitration of the parties. 58 Many Courts rely on 

decisions of the Arbitration Tribunal related to the validity recorded in the arbitral award. For 

example, the Swedish Court has not reviewed all of the procedural issues and facts submitted by 

the parties and only based on relevant assertions of the Arbitration Tribunal.59 There are many 

Courts even decide that the Courts are bound by decisions of the Arbitration Tribunal concerning 

the authority and validity of the arbitration agreement.60 Such courts acknowledge that they 

should not reconsider the issue of the validity of the arbitration agreement because these Courts 

are not allowed to review contents of the dispute already determined by the Arbitration Tribunal. 

A typical example is the assertion of Singapore High Court according to which the Court will not 

review decisions related to the issue of jurisdiction of the Arbitration Tribunal unless under 

special circumstances, i.e., the party opposing the enforcement provides new relevant 

evidences.61 

In Vietnam, it is stipulated in Article 458.4 of the CPC 2015 that:  

 
58Werner Schneider, acting in his capacity as insolvency administrator of Walter Bau AG (In Liquidation) v. the 

Kingdom of Thailand, Court of Appeals, Second Circuit, United States of America, 8 August 2012, 11-1458-cv 
59Planavergne S.A., Fontanes v. Kalle Bergander i Stockholm AB, Svea Court of Appeal, Sweden, 7 September 

2001, T 4645-99 
60UNCITRAL Guide, see more at: 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=621&opac_view=-1# 
61Aloe Vera of America, Inc v. Asianic Food (S) Pte Ltd and another, High Court, Singapore, 10 May 2006, [2006] 

SGHC 78 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=621&opac_view=-1
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"When considering an application for recognition and enforcement, the Panel is not 

allowed to re-adjudicate the dispute already decided by an award of a foreign 

Arbitration Tribunal. The Court shall only be allowed to inspect, compare the foreign 

arbitral award, attached papers, documents with the provisions of Chapter XXXV and 

Chapter XXXVII of this Code, other relevant provisions of Vietnam law and international 

treaties to which the Socialist Republic of Vietnam is a contracting state to serve as the 

basis for the decision to recognize or not recognize such award." 

Under this provision, the Courts of Vietnam will not reconsider the issue of the jurisdiction of 

the Arbitration Tribunal and the validity of arbitration agreement from the beginning as the 

approach applied in the UK and US but otherwise shares the same approach as that of the Court 

in Singapore in the above example. However, in practice, the Courts of Vietnam still rely on the 

objection of one party to review issues related to the validity of arbitration agreement and the 

jurisdiction of Arbitration Tribunal on the basis of Vietnam law, although in the spirit of the New 

York Convention, the law applicable to the review of arbitration agreements is the foreign law.  
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REFUSAL OF RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL 

AWARDS IN VIETNAM ON THE GROUND THE ARBITRAL TRIBUNAL EXCEEDED 

ITS JURISDICTION, ARBITRAL AWARDS HAVE NOT TAKEN EFFECT OR BEEN 

SET ASIDE 

Nguyen Manh Dzung (MCIArb) and Nguyen Thi Thu Trang 

A. REFUSAL OF RECOGNITION AND ENFORCEMENT IN VIETNAM ON THE 

GROUND THAT THE ARBITRAL TRIBUNAL HAS EXCEED ITS 

JURISDICTION 

I. General Introduction 

In principle, the arbitral tribunal only has jurisdiction to decide the issues, which the parties have 

been mutually agreed to request the arbitration to decide. Therefore, Article V.1(c) of the New 

York Convention 1958 allows the Court of contracting states to refuse to recognize and enforce 

foreign arbitral awards on the basis of such award: 

- Settling a dispute not being contemplated in or not falling within the scope of the 

provisions of the petition; or 

- Including awards on matters outside the scope requested for arbitration by the parties 

This provision of the New York Convention is acknowledged in Article 459.1(d) of the CPC 

2015. 62 

The ground related to the excess of jurisdiction by the arbitral tribunal stipulated in Article 

V.1(c) of the New York Convention and Article 459.1(d) of the CPC 2015 is not related to the 

 
62Article 459. Non-recognition circumstances 

1. The Court shall not recognize foreign arbitral awards where it finds evidences provided by the party 

against whom enforcement is sought to be grounded, legal and the arbitral award falls under one of the 

following cases: 

d) The foreign arbitral award made in a dispute not requested by the party or exceeding requirements 

of the contracting parties to the arbitration agreement. Where the decisions on issues submitted to 

foreign arbitration can be separated from those not so submitted, that part of the award, which contains 

decisions on matters submitted to arbitration can be recognized and enforced in Vietnam. 
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case where the arbitral tribunal has no jurisdiction due to the invalidity of the arbitration 

agreement stipulated in Article V.1 (a) of the Convention and Article 459.1(b) of the CPC 2015. 

Provisions of this Article can only be applied on the basis that there has been a completely valid 

arbitration agreement and the arbitral tribunal renders a decision, which is not in line with the 

scope of such agreement or with the matters requested to be resolved by the parties. 

It has been proved by the practice of the settlement of requests for recognition and enforcement 

of foreign arbitral awards in Vietnam as well as other countries around the world that this is the 

least invoked ground one among all the grounds for refusing enforcement specified in Article V 

of the Convention. Moreover, most of the objections based on this ground are set aside. 

II. Identification of matters submitted to the arbitral tribunal by the parties 

First of all, it should be noted that there is a slight difference between the English and the French 

version of the New York Convention in this clause. The English version uses the phrase "the 

submission to arbitration” while the French version includes both "the submission to arbitration" 

(compromise) and “the arbitration clause” (clause compromissoire).63 However, in general, when 

interpreting Article V.1(c) of the New York Convention, the state Courts and scholars all agree 

that Article V.1(c) is applied to (i) disputes or disagreements clearly stipulated in the arbitration 

agreement (arbitration clause) and (ii) disputes outside the scope of the arbitration agreement 

which the parties have agreed to submit to the arbitral tribunal to be resolved (submission 

agreement).64 

Therefore, when identifying issues that the parties have submitted to the arbitral tribunal, the 

Court must consider65:  

(i) The arbitration clause between the parties: The model clause published by arbitration 

organizations is often formulated to provide the arbitral tribunal with broad 

 
63R. Wolff ed., Beck, New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards –

 Commentary, Hart and Nomos, 2012, p.311 
64 De Silveira/ Lévy, Transgression of the Arbitrators’ Authority: Article V(1)(c) of the New York Convention, in : 

Gaillard/ Di Pietro (eds.), Enforcement of Arbitration Agreements and International Arbitral Awards: The New 

York Convention in Practice (2008), p.645 
65 Id 
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jurisdiction to decide all disputes arising out of or related to the substantive 

agreement of the parties (usually the contract). The parties to a dispute themselves, in 

the process of drafting the contract, also often mutually agree on the broad scope of 

dispute that can be decided by arbitration. 

(ii) Any agreement reached by the parties after the dispute arises: TOR (terms of 

reference) is also one of the documents considered as an agreement made after the 

dispute arises that the Court can consider; and 

(iii) Requested sanctions that the parties submit to the arbitral tribunal: sanctions specified 

in the Claim, Defence, Counterclaim and arguments of the parties in the arbitral 

proceedings.66 

Moreover, on the basis of the principle on losing the right to object as defined in Article 13 of the 

Commercial Arbitration Act of Vietnam, if one party fails to present its relevant objections 

within the time limit stipulated by the law or during the proceedings, such party shall be deemed 

to loose the right to object for this ground. Specifically, the Court of Appeal of Paris has rejected 

the objection of one party arguing that the arbitral tribunal did not consider issues requested to be 

resolved by the parties by refusing to open the third meeting to resolve the dispute after the 

expert report was issued. The arbitration award noted that such decision of the arbitral tribunal 

was made with mutual consent of both parties and the party objecting did not reserve the right at 

the time the decision was issued or when receiving such decision. The Paris Court of Appeal 

accordingly concluded that the claimant had given up the right to the third meeting and therefore, 

that objection was rejected.67 Thus, the Court needs to consider whether the party against whom 

the enforcement is sought has lost the right to object matters relating to jurisdiction of the arbitral 

tribunal or not. 

 
66Summary of the recording A/ CN. 9/ SR 220, para.17, appearing in the section on purposes and procedures of the 

commission, p.1177- 1178, see more at: http://legal.un.org/ilc/documentation/english/a_cn4_sr220.pdf 
67Société Unichips Finanziaria SpA and Société Unichips International Bv Beslotene Venootschap v. François 

Gesnouin and Michèle Gesnouin, Court of Appeal of Paris, France, 12 February 1993, XIX Y.B. COM. ARB. 658 

(1994), p.661. 

http://legal.un.org/ilc/documentation/english/a_cn4_sr220.pdf
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III. Objections often invoked and scope of consideration of the Court 

On the basis of "the submission to arbitration”, the party opposing the recognition and 

enforcement of arbitral awards on the ground of excess of jurisdiction by arbitrators often present 

the following bases: 

(i) The arbitral tribunal has exceeded its jurisdiction when reviewing issues outside the 

scope of the arbitration agreement (extra petita)68: for example, when the arbitral 

tribunal issued a decision relating to liquidated damage while the parties have 

agreed to exclude that provision from the contract. 

(ii) The arbitration council issued awards which exceed the sanctions requested by the 

parties (ultra petita)69: For example, the arbitral tribunal issued a decision to request 

one party to provide the amount of compensation larger than the amount that the 

party seeking enforcement requests or to force the party against whom the 

enforcement to pay the interest while it is not requested by the party seeking 

enforcement.70 However, when considering this ground, the Court should pay 

attention to the law applicable to resolve disputes. Specifically, the German Court 

has rejected the objection by one party related to the arbitration award which 

request such party to pay the amount of interest higher than the amount requested 

by the other party. The German Court noted that under the applicable law which is 

UK arbitration act 1996, the arbitral tribunal has the discretion to make its own 

decision on the interest.71 

 
68 Nicola Christine Port, Scott Ethan Bowers and Bethany Davis Noll in Herbert Kronke, Patricia Nacimiento, Dirk 

Otto; Nicola Christine Port, Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary on 

the New York Convention, Kluwer Law International, 2010, p. 259 
69 Loukas A. Mistelis and Domenico di Pietro, New York Convention, Article V [Grounds torefuse enforcement of 

foreign arbitral awards] in Loukas A. Mistelis (ed), Concise International Arbitration, (Kluwer Law International 

2010), p.14 - 23 
70JaralDecoración, S.L v. PeñascoRodilla, SL, Madrid Court of Appeal, Spain, 2 February 2007, case No. 

94/2007—7/2005 
71 Germany: OLG Hamburg, NJW-RR 1999, 1738 = XXV Y.B.Com. Arb. 714, 715 (2000) 
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(iii) The arbitral tribunal issued an award, which fails to address comprehensively all the 

matters requested by the parties (infra petita)72. However, most of the Courts when 

considering this ground have decided that "this objection, even being successfully 

proved, could not prevent the recognition of arbitral awards" because the wording 

of Article V. 1(c) does not include this case and in any case, the award can still be 

enforced on the basis that allowing the enforcement of the part of the award which 

is not objected.73 

Like other bases, Article V.1 (c) of the Convention of New York must be interpreted in a narrow 

sense. In any case, the arbitral tribunal has exceeded its competence or not does not lead to a 

review of the content of the arbitral award. 

Similar to other grounds, Article V.1(c) of the New York Convention must be interpreted in a 

narrow sense. In any case, the fact that whether the arbitral tribunal has exceeded its jurisdiction 

or not does not lead to a review of content of the arbitral award74. For example, the US District 

Court of Columbia immediately rejected the objection of one party arguing that the arbitral 

tribunal had decided on an amount of compensation for damage, which is greater than the real 

damage caused, when the contract between the two parties does not include any provision on 

such damages.75 The US Court noted that without deeper consideration of the contract law, the 

Court would not be able to determine the breach of contract and would have set aside the clause 

without considering the arising damage. However, the scope of review of arbitral awards by US 

Courts is very limited.76 Accordingly, the Court did not consider this objection and issued the 

decision to enforce the foreign arbitral award. 

 
72E. Gaillard and J. Savage (eds.), Fouchard Gaillard Goldman on International Commercial Arbitration, Kluwer 

(1999), p. 988. 
73 CA Luxembourg, 28 January 1999, Sovereign participations International S.A v. Chadmore DevelopmentsLtd, 

XXIVa Y.B. Com. Arb 714 (1999), 721 
74 Albert Jan van den Berg, New York Convention 1958, Kluwer Law International  
75 Oil joint-venture company between Lini and US vs the state of Socialist Libya (former the Republic of Libya), 

Vol VII. (1982), Commercial Arbitration Yearbook, p.382.  
76 Parsons Whittemore oversea vs. Socie’te Ge’ne’ rale de I’ Industrie du Papier (RAKTA) 508 F 2 nd 969 (2nd Cir 

1974).  
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IV. The potentiality for enforcing a part of the foreign arbitral award 

The Court has the right to allow the enforcement of a part of the award if such part, which is 

under jurisdiction of the arbitral tribunal, can be separated from the part of the award which is 

beyond jurisdiction of the arbitral tribunal. This provision is stipulated in Article V.1(c) of the 

New York Convention (“if the decisions on matters submitted to arbitration can be separated 

from those not so submitted, that part of the award which contains decisions on matters 

submitted to arbitration may be recognized and enforced”).  

In fact, many Courts have invoked the principle of partial enforcement of Article V.1(c) of the 

New York Convention to allow the implementation of a part of the arbitral award, which is 

objected based on other grounds. For example, some Courts have enforced a part of the arbitral 

award that would have been rejected on the basis of violation of public policy. 77 In another case, 

the arbitration award against which the application for setting aside is filed at the Court where 

the arbitration is seated, the Court of Appeal of England and Wales have reviewed and allowed 

the part of the arbitral award which is not requested to be set aside.78 

B. REFUSAL OF RECOGNITION AND ENFORCEMENT IN VIETNAM ON THE 

GROUND THAT THE ARBITRAL AWARD HAS NOT YET TAKEN ITS 

EFFECT OR BEEN SET ASIDE 

I. General Introduction 

Article V.1(e) provides for the refusal of recognition and enforcement of an award if the 

defendant furnishes proof that: 

- The award has not yet become “binding” on the parties, or  

 
77 J. J. Agro Industries (P) Ltd v. Texuna International Ltd., High Court, Supreme Court of Hong Kong, Hong Kong, 

12 August 1992, HCMP000751/1992; Buyer (Austria) v. Seller (Serbia and Montenegro), Supreme Court, Austria, 

26 January 2005, 3 Ob 221/04b. See more: Gary B. Born, International Commercial Arbitration (2014), at 3445-

3446 
78Nigeria (NNPC) v. IPCO (Nigeria) Ltd., Court of Appeal, England and Wales, 21 October 2008, [2008] EWCA 

Civ 1157. See also IPCO (Nigeria) Ltd. v. Nigerian National Petroleum Corp., High Court of Justice, England and 

Wales, 17 April 2008, [2008] EWHC 797  
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- The award has been set aside or suspended by a competent authority of the country in 

which, or under the law of which, that award was made. 

This provision has been domesticized in Article 459.1(e) & (g) of the CPC 2015. Such provision 

aims at facilitating the implementation of the Convention in countries where an arbitral award 

can only be enforced only if it meets certain formal requirements while such formal requirements 

alone have made the award binding on the parties79. 

This is also one of the major differences of the New York Convention compared with the Geneva 

Convention 1927. In particular, under the Geneva Convention 1927, the party seeking 

recognition and enforcement of an arbitral award shall have to prove that the award is "final" in 

the country where the award was made in the sense that it will not be considered as such if it is 

open to opposition, appeal or if it is proved that any proceedings for the purpose of contesting the 

validity of the award are pending80. This approach of the Geneva Convention requires the party 

seeking enforcement to achieve the "consular authentication" for the arbitration award twice 

including in (i) the country where the award was made and (ii) in the country where the award is 

to be enforced. This is not only costly and unnecessarily delays the proceedings but also creates 

favourable conditions for the party objecting to the enforcement to obstruct the enforcement of 

the award.81 Meanwhile, this requirement is not reasonable since the party seeking enforcement 

has to furnish proof that no proceeding for the purpose of contesting the validity of the award is 

pending or the enforcement of the arbitral award is dismissed in the country where the award was 

made.82 The New York Convention 1958 has eliminated the requirement of "double consular 

recognition" of the Geneva Convention 1927 through the principle of presumptive enforceability 

unless the opposing party can prove the opposite. The New York Convention has shifted the 

burden of proof that the award has not yet become biding to the party against whom enforcement 

is sought. Moreover, the replacement of the term "final" to "binding" is also considered one of 

 
79UN DOC E/CONF.26/SR17. 
80Article 1.d - Geneva Convention 1927 
81Albert Jan Van Den Berg, The New York Arbitration Convention of 1958: Towards A Uniform Judicial 

Interpretation (1981), p.333; Fouchard Gaillard Goldman On International Commercial Arbitration (E. Gaillard, J. 

Savage eds., 1999), p.971 
82UN DOC E/CONF.26/2 para.15 
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the major advances of the New York Convention compared to the Geneva Convention 1927 

since it no longer requires the Court to issue the order of enforcement in the country where the 

arbitration award was made. 83 

II. “Not yet binding” awards 

The word "binding" was used by drafters of the New York Convention in this context as the 

substitute for "final" (already used in the equivalent context in the Geneva Convention 1927 on 

the execution of foreign arbitral awards).84 The use of the word "binding" aims at clarifying that 

a party is entitled to file an application for recognition and enforcement of an award after such 

award is issued by the arbitral tribunal. This means that such party does not need to obtain the 

consular recognition nor the decision allowing them to do so by the Court of the country where 

the award was issued, or of the country whose law is applied to issue the award (called double 

exequatur) under the provisions of the Geneva Convention 192785. 

However, since Article V.1(e) of the Convention does not specify how to determine an award to 

be “binding" or not, the Courts have different views on this issue. In general, all the Courts held 

that this must be determined under the law of the country where the award was made86. 

Accordingly, the arbitration award has its binding effect at the time the arbitration award is 

enforced under the law governing the arbitration or at the time the arbitration award satisfies 

conditions stipulated by the term in the applicable law which has equivalent meaning of 

“binding”87. Some other Courts decide this issue independently of the law applicable to the 

 
83Albert Jan van den Berg, New York Convention 1958, Kluwer Law International, p.345-346 

84 Convention on the execution of foreign arbitral awards, signed in Geneva on 26 September 1927. 
85 ICCA Guide 
86 See, for example: France: Tribunal de Grande Instance, Strasbourg, 9 October 1970 (Animalfeeds 

International Corp. với S.A.A. Becker & Cie) Commercial Arbitration Yearbook II (1977) p. 244 (France – 

No.2). 
87Albert Jan van den Berg, New York Convention 1958, Kluwer Law International, p.360 
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award and hold that the foreign arbitral award has become binding on the parties when there is 

no, or no longer, means of normal appeal against the award88.  

This means that appeals about content of the award to the appellate arbitration or the Court are 

no longer allowed. In this case, sometimes the Court shall base on the agreement of the parties. 

In fact, provisions on the possibility to appeal against contents of arbitral awards by the parties 

are only available in the arbitration rules of certain arbitration associations such as GAFTA. 

Where the parties have chosen to conduct arbitration under the rules of the International 

Chamber of Commerce, the ICC Arbitration Rules stipulated under Article 28(6) provide that: 

"all awards shall be binding on the parties." 

The interpretation of the term "binding" does not exclude the right to object to the validity of the 

award in the country where such award was made.89 In other words, the party against whom 

enforcement is sought can still appeal against the arbitral decision to the appellate arbitration or 

the Court if it is in line with arbitration rules or the law of some countries such as UK, France 

and the Netherlands. Party against whom enforcement is sought may also object to the validity of 

the arbitration award through procedures requesting for the arbitration award to be set aside. On 

that basis, the party against whom enforcement is sought may successfully invoke Article V.1 (e) 

based on the argument that the arbitral award has not become binding. If the Court of Vietnam 

Court finds that the arbitral award is being reviewed by the competent authority of the country 

where the award was made, the Court will issue a decision to suspend the consideration of the 

application in accordance with provisions of Article 457.2 (a) of the CPC 2015.90  

If the Court receives a written notification of a foreign competent authority informing that the 

latter is reviewing the application requesting for the cancellation or suspension of the foreign 

 
88 See, for example: Switzerland: Federal Arbitration, Civil Court No.1, 9 December 2008 (Compagnie X SA 

vs. Federation Y) Commercial Arbitration Yearbook XXXIV (2009)pr. 810-816 (Switzerland No.40). 
89Albert Jan van den Berg, New York Convention 1958, Kluwer Law International, p.361 
90Article 457. Preparation for the examination of the application 

2. The Court shall issue a decision to temporarily suspend the consideration of the application 

where there exists one of the following grounds: 

a) The foreign arbitral award is being reviewed by the competent authority of the country where 

the award was made; 
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arbitral award while the first has issued the decision on recognition and enforcement of such 

foreign arbitral award, the Court can apply Article VI of the Convention91, equivalent to Article 

463 of the CPC 201592 to suspend the decision on recognition and enforcement of the foreign 

arbitral award. In any case, as mentioned above, the party objecting to the request for recognition 

and enforcement shall bear the burden of proof that the arbitral award has not become binding, 

been set aside or suspended under the law of the country where enforcement of the award is 

sought. 

III. Arbitral awards being set aside or suspended  

1. Awards being set aside  

The Courts having jurisdiction to set aside arbitration awards include only the Court of the 

country where the award was made or where the award is determined to be made, i.e. the Court 

 
91Article VI of the New York Convention 

If an application for the setting aside or suspension of the award has been made to a competent authority 

referred to in article V (1) (e), the authority before which the award is sought to be relied upon may, if it 

considers it proper, adjourn the decision on the enforcement of the award and may also, on the application 

of the party claiming enforcement of the award, order the other party to give suitable security. 
92

Article 463. Suspension of enforcement, setting aside the decision on recognition and enforcement of foreign 

arbitral awards 

1. Immediately after receiving written notification of the foreign competent authority, from the parties or 

Ministry of Justice, informing that such authority is reviewing the application requesting for the 

cancellation or suspension of the foreign arbitral award, the Court which has issued the decision on 

recognition and enforcement of the foreign arbitral award in Vietnam has to request the Head of civil 

judgment enforcement agency to issue the decision on temporary suspension of enforcement of the award. 

Immediately after receiving the request of the Court, the Head of civil judgment enforcement agency shall 

issue decision to temporarily suspend the execution of the award and send the decision to the Court which 

has issued the decision on recognition and enforcement of the foreign arbitral award in Vietnam, to the 

parties, persons having related rights and obligations. 

The Head of civil judgment enforcement agency can apply necessary security measures for the continued 

execution of foreign arbitral awards under provisions of the law on civil judgment enforcement upon 

requested the agencies, organizations and individuals claiming enforcement. 

2. Immediately after receiving written notification of the foreign competent authority on the cancellation or 

suspension of the foreign arbitral award, the Court of Vietnam which has issued the decision on recognition 

and enforcement of the foreign arbitral award in Vietnam shall issue a new decision to set aside its previous 

decision and send the new decision to the parties, persons with related rights and obligations, the civil 

judgment enforcement agency. 

Immediately after receiving the decision of the Court, The Head of civil judgment enforcement agency 

shall issue the decision to suspend the execution of foreign arbitral award. 
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at the place of settlement of disputes by arbitration. These Courts are described as having 

“supervision” jurisdiction on arbitral awards. In contrast, the Courts where awards are sought to 

be recognized and enforced are described as having "execution" jurisdiction on arbitral awards 

which is limited only to the determination of the existence of grounds for refusing the 

recognition or enforcement under the Convention. 

In order to object to the recognition and enforcement of awards on the ground that such awards 

have been successfully set aside, in many countries, the award must be set aside by the 

competent Court where the award was made. The fact that one party merely submit a claim to set 

aside the award is not sufficient to refuse the recognition and enforcement. This provision aims 

at preventing the losing party to delay the enforcement by filing application for setting aside the 

award. In case where there is a claim for setting aside the award, in the spirit of Article VI of the 

New York Convention, the Court where the enforcement is sought may issue a decision to 

temporarily suspend the consideration of the application under provisions of Article 457.2 (a) of 

the CPC 2015, or temporarily suspend the decision on recognition and enforcement the foreign 

arbitral award if the court has issued such decision. 

2. Awards “being suspended" 

Article V.1(e) also provides that the enforcement of an arbitral award can be refused if the party 

against whom enforcement is sought furnishes proof that the award has been “suspended” by a 

Court in the country where the award was made, or in the country where its law is applied to 

make the award. As it can be seen in section IV.5.2 (i), Article VI of the Convention stipulates 

that the Court may suspend the decision on enforcement if the defendant filed a request for 

suspension in the country where the award was made93. 

The concept of "suspension of awards" is not defined in the Convention, however the majority of 

state Courts argue that this provision is related to a formal decision of suspension of the Court. 

The Court often explains this concept in a way to imply the suspension of execution of an award 

by a Court (and thus not by regulations of the law, such as while waiting for the setting aside of 

 
93ICCA Guide, p.101-102. 
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the award) in the country where such award was made.94 For example, in case where the Court 

found that "there have been errors which may affect the award and suspend the execution of such 

award until the issue is resolved by the Court where the arbitration award is requested to be set 

aside".95 

Similar to the case where the award is requested to be set aside, the fact that the execution of an 

award is suspended as there is a claim for setting aside such award filed at a competent Court is 

not an ex-oficio ground for refusing the recognition and enforcement96. 

Under Article 457.2(a) of the CPC 2015, the Court of Vietnam will also issue the decision to 

temporarily suspend the consideration of application if the foreign arbitral award is being 

reviewed by the competent authority of the country where such award was made. In addition, 

according to Article 463.1 of the CPC, immediately after receiving written notification of the 

foreign competent authority, from the parties or Ministry of Justice, informing that such 

authority is reviewing the application for the cancellation or suspension of the foreign arbitral 

award, the Court which has issued the decision on recognition and enforcement of the foreign 

arbitral award in Vietnam has to request the Head of civil judgment enforcement agency to issue 

the decision on temporary suspension of enforcement of the award. The decision on temporary 

suspension of execution will be dismissed when there is a written notification of foreign 

competent authority to set aside or suspend the execution of foreign arbitral awards. 

IV. Self-determination jurisdiction of state courts relating to the recognition and 

enforcement of foreign arbitral awards under New York Convention 

It should be noted that, under the provisions of the first sentence of Article V.1, the use of the 

term "may" is to indicate that the Court has no obligation to refuse the enforcement based on the 

grounds set out in this Article. 97  

 
94Id 
95Swiss Federal Tribunal, Switzerland, 21 /03/2000, 5P.371/1999 
96UNCITRAL Guide, see more at: 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=625&opac_view=-1 

http://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=625&opac_view=-1
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Moreover, according to the provisions of Article VII.1 of the Convention, the Court can allow 

the enforcement of the award suspended or set aside in the country where it was made 

fully enable the implementation of important decisions has been suspended or cancelled in the 

country where the declaration was issued rulings on the basis of terms "may" in Article V.1 or 

regulations on preferential rights than domestic law of the Convention under Article VII.1 on the 

basis of the term “may” used in Article V.a or the principle of privilege of domestic law in 

accordance with Article VII.1 of the Convention98. In other words, even though where an award 

has been set aside in the country where it was issued, or in the country whose law is applied for 

issuing such award, the Court in another country can still recognize and enforce without basing 

on the mechanism of the New York Convention. The case of France is the most famous example 

where its Court has ordered the execution of an award even though the award has been set aside 

in the country where it was made. France has done that, not on the basis of the New York 

Convention, but otherwise on the basis of the French law, by deciding not to apply Article VII(1) 

of the New York Convention which provides for the right to apply the more favourable 

provisions. This provision allows the Court to apply the more favourable enforcement 

mechanism compared to the New York Convention, i.e. in the direction that can lead to the 

recognition and enforcement even in case where it is not allowed by the Convention. This is also 

a legal problem leading to much debate in different jurisdiction systems, especially when it is 

applied for investment arbitration award. However, Article 459 of the CPC 2015 has explicitly 

stipulates that the Court of Vietnam shall not recognize the foreign arbitral award if such award 

has been set aside by the competent authority (often the Court) of the country where the award 

was made. 

 

 
97 Jan Paulsson, “Enforcing Arbitral Awards Notwithstanding a Local Standard Annulment (LSA), ICC Bull. 9, no. 

1 (1998), p.17; Nadia Darwazeh, Article V(1)(e), In Recognition and Enforcement of Foreign Arbitral Awards: A 

Global Commentary on the New York Convention (H. Kronke, P. Nacimiento et al. ed., 2010), p.307-309; 

Christoph Liebscher, Article V, In New York Convention On the Recognition and Enforcement of Foreign Arbitral 

Awards – Commentary (R. Wolff ed., 2012), p.356 
98Chromalloy Aeroservices v. Arab Republic of Egypt, District Court, District of Columbia, United States of 

America, 31/07/1996, 94-2339; 


