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Vietnam

I.

Background
(i)

How prevalent is the use of arbitration in your jurisdiction? What are seen
as the principal advantages and disadvantages of arbitration?
According to a new report of the Ministry of Justice of Vietnam (‘MOJ’), from
2011 to 2013, 432 disputes were resolved by arbitration (an average of 144 cases
per year). In 2013, 14,767 economic cases were resolved in First Instance Courts.
Thus, it appears that nearly one per cent of disputes were resolved by arbitration.
The significant advantages of arbitration in Vietnam are that the arbitral
proceedings will be conducted in private and that parties are free to choose their
arbitrators and agree on procedures, language, the seat of arbitration, etc.
Meanwhile, its disadvantages include potential challenges to arbitral awards in the
place of issuance, and difficulties that might be met in recognition and
enforcement of foreign arbitral awards which may cause delay and make the
result of arbitration meaningless. Furthermore, according to the MOJ report,
arbitration in Vietnam faces some limitations, including: the scope of the grounds
for setting aside arbitral awards is too wide in comparison with international law
and practice; a lack of positive support from the state courts; and restrictions on
the qualifications of arbitrators.

(ii)

Is most arbitration institutional or ad hoc? Domestic or international? Which
institutions and/or rules are most commonly used?
Arbitration in Vietnam is often conducted in the form of institutional arbitration.
Ad hoc arbitration is rarely used. Among eight arbitration institutions in Vietnam,
as of August 2014, the Vietnam International Arbitration Center (‘VIAC’) is the
largest and most commonly-used arbitration centre in Vietnam. The VIAC Rules
of Arbitration are always invoked in disputes resolved in the VIAC.

(iii)

What types of disputes are typically arbitrated?
According to statistics published by the VIAC, 70 per cent of disputes resolved in
VIAC arise from sale contracts, 5 per cent from outsourcing, 3 per cent from
services, 5 per cent from construction, 1 per cent from distribution or agency
agreements, 4 per cent from investments or business cooperation agreements, 3
per cent from banking and finance and 9 per cent from other fields.

(iv)

How long do arbitral proceedings usually last in your country?
It varies and depends on the complexity and other relevant elements of each case.
Usually, arbitral proceedings can take from 6 to 12 months.
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(v)

Are there any restrictions on whether foreign nationals can act as counsel or
arbitrators in arbitrations in your jurisdiction?
Unlike court proceedings wherein only qualified Vietnamese lawyers can
represent clients, there is no restriction on foreign counsels acting for clients in
arbitration in Vietnam.

II.

Arbitration Laws
(i)

What law governs arbitration proceedings with their seat in your
jurisdiction? Is the law the same for domestic and international arbitrations?
Is the national arbitration law based on the UNCITRAL Model Law?
Arbitration in Vietnam – both domestic and international – is mainly governed by
Law on Commercial Arbitration (‘LCA’), which was approved by the National
Assembly in 2010 and took effect on 1 January 2011. In order to improve the
effectiveness and feasibility of the LCA, the Supreme People’s Court of Vietnam
issued Resolution No. 01/2014/NQ-HDTP Guiding the Implementation of Certain
Provisions of the LCA (‘Resolution No.01’).
The LCA is fundamentally based on the UNCITRAL Model Law on Commercial
Arbitration 2006 with some local adaptation.
The enforcement of arbitral awards is also regulated by the Law on Enforcement
of Civil Judgments (‘LECJ’), which was approved by the National Assembly of
Vietnam on 14 November 2008 and took effect on 1 July 2009.
The recognition and enforcement of foreign awards in Vietnam is regulated by
Part Sixth (VI) of Civil Procedure Code 2004 (‘CPC’), which came into force on
1 January 2005 and was amended in 2011.

(ii)

Is there a distinction in your arbitration law between domestic and
international arbitration? If so, what are the main differences?
There is no significant distinction between domestic and international arbitration
in Vietnamese arbitration law. They are both governed by the LCA.
Generally, international arbitration concerns disputes involving foreign elements,
such as a dispute arising out of a commercial relationship, or in some other legal
relationships involving a foreign element. A foreign element is defined in the
Civil Code of Vietnam as when ‘at least one party is a foreign agency,
organization or individual or overseas Vietnamese or civil relations between the
parties being Vietnamese citizens, organizations but the bases for establishing,
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altering or terminating those relations are foreign laws, arise overseas or assets
related to such relations are located overseas’.
Although there is no definition of domestic arbitration in the LCA, it is generally
accepted that domestic arbitration refers to disputes arising between Vietnamese
parties without the involvement of foreign elements.
(iii)

What international treaties relating to arbitration have been adopted (eg
New York Convention, Geneva Convention, Washington Convention,
Panama Convention)?
Vietnam became a member of the New York Convention on 12 September 1995
and the Convention entered into force on 11 December 1995. The content of this
Convention is adopted in Part Sixth (VI) of Civil Procedure Code 2004.

(iv)

Is there any rule in your domestic arbitration law that provides the arbitral
tribunal with guidance as to which substantive law to apply to the merits of
the dispute?
For disputes without a foreign element, the arbitral tribunal shall apply the law of
Vietnam to resolve the dispute. For disputes with a foreign element, the arbitral
tribunal shall apply the law chosen by the parties. Absent of the parties’ choice of
applicable law, the arbitral tribunal shall apply the law which it considers most
appropriate.

III.

Arbitration Agreements
(i)

Are there any legal requirements relating to the form and content of an
arbitration agreement? What provisions are required for an arbitration
agreement to be binding and enforceable? Are there additional
recommended provisions?
The arbitration agreement is defined in the LCA as an agreement between the
parties to use arbitration to resolve a dispute which may arise or has arisen. An
arbitration agreement may be in the form of an arbitration clause in a contract or
in the form of a separate agreement. The only specific requirement for the content
of an arbitration agreement is the mutual consent of the parties to resolve their
dispute by arbitration. To be binding and enforceable, arbitration must be made in
writing. The following are also deemed to constitute written arbitration
agreements:
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An agreement established via an exchange between the parties by
telegram, fax, telex, email or other form prescribed by law;



An agreement established via the exchange of written information
between the parties;



An agreement prepared in writing by a lawyer, notary or competent
organization at the request of the parties;



During the course of a transaction, the parties refer to a document such
as a contract, source document, company charter or other similar
document which contains an arbitration agreement; and



Exchange of a statement of claim and defence which express the
existence of an agreement proposed by one party and not denied by the
other party.

Therefore, an agreement which is concluded orally or fails to be recorded will not
be regarded as an agreement ‘in writing’. This can be cured by the subsequent
conduct of parties, such as signing a new arbitration agreement or expressly or
impliedly agreeing to arbitrate the dispute.
Additionally, an arbitration agreement can be included in the general terms and
conditions of a contract or incorporated in another document containing an
arbitration clause.
Arbitration centres often provide parties with a recommended arbitration clause.
However, such provisions are not compulsory and parties are free to modify them
to meet their needs. For example, the model arbitration clause of the VIAC is:
Any dispute arising out of or in relation with this contract shall be
resolved by arbitration at the Vietnam International Arbitration Centre
(VIAC) in accordance with its Rules of Arbitration
(a) the number of arbitrators shall be [one or three].
(b) the place of arbitration shall be [city and/or country].
(c) the governing law of the contract [is/shall be] the substantive law
of […].
(d) the language to be used in the arbitral proceedings shall be […].
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(ii)

What is the approach of courts towards the enforcement of agreements to
arbitrate? Are there particular circumstances when an arbitration
agreement will not be enforced?
Courts must refer parties to arbitration upon the prima facie existence of an
arbitration agreement regardless of its validity. The arbitration agreement will not
be enforced only if it is incapable of being performed. Under Resolution No. 01,
an arbitration agreement is incapable of being performed in the following
circumstances:


The parties have agreed to resolve the dispute at a specific arbitration
centre but such centre has terminated its operation without any
successor arbitration centre, and the parties fail to agree on some other
arbitration centre to resolve the dispute.



The parties have agreed on the choice of a specific arbitrator for an ad
hoc arbitration, but at the time a dispute arises, that Arbitrator is
unable to conduct the arbitration because of a force majeure event or
for any other objective reason, or the arbitration centre or the Court
cannot find an arbitrator as the parties have agreed, and the parties fail
to agree on any alternative arbitrator.



The parties have agreed on the choice of a specific arbitrator for an ad
hoc arbitration but at the time a dispute arises, the arbitrator refuses the
appointment or the relevant arbitration centre refuses to appoint that
arbitrator and the parties fail to agree on any alternative arbitrator.



The parties have agreed to resolve the dispute at a specific arbitration
centre but have also agreed to apply the rules of arbitration of another
arbitration centre, and the charter of the arbitration centre chosen for
the dispute resolution does not allow the application of the rules of any
other arbitration centre; and the parties fail to agree to apply the rules
of the chosen arbitration centre.



When a dispute arises, an arbitration clause inserted in the standard
terms and conditions of a contract provided by a service provider is
not binding on consumers without their separate consent.
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(iii)

Are multi-tier clauses (eg arbitration clauses that require negotiation,
mediation and/or adjudication as steps before an arbitration can be
commenced) common? Are they enforceable? If so, what are the
consequences of commencing an arbitration in disregard of such a provision?
Lack of jurisdiction? Non-arbitrability? Other?
Multi-tier clauses are quite common in Vietnam. Multi-tier arbitration agreements
that provide for Arb-Med or Med-Arb, however, are much less common than
arbitration clauses with a negotiation provision. These agreements are
enforceable. However, there are no records on the consequences of commencing
an arbitration in disregard of such a provision. Usually, upon the existence of an
arbitration clause with a negotiation provision, the arbitration centre (such as
VIAC) encourages parties to negotiate before commencing arbitration in order to
avoid having the arbitral award set aside later on.

(iv)

What are the requirements for a valid multi-party arbitration agreement?
The LCA does not contain any provision related to multi-party arbitration
agreements except for one provision on the appointment of an arbitrator in the
case of multiple defendants. In that case, all defendants are required to reach an
agreement on the appointment of an arbitrator within a certain period of time. If
they fail to do so, the president of an arbitration institution or a judge of a
competent court will have the authority to appoint an arbitrator for all defendants.
Under Resolution No. 01, consolidation of disputes is allowed in two
circumstances:

(v)



The parties agree to consolidate their several disputes for resolution in
a single proceeding; or



Any applicable arbitration rules allow the consolidation of disputes for
resolution in a single proceeding.

Is an agreement conferring on one of the parties a unilateral right to
arbitrate enforceable?
The LCA does not have any provision dealing with this situation. In principle, if
parties agree to grant one of the parties a unilateral right to arbitrate, the
arbitration agreement based on that decision can be enforced. However, there has
not yet been a case dealing with a one-sided arbitration clause.
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(vi)

May arbitration agreements bind non-signatories? If so, under what
circumstances?
The LCA does not contain any provision directly relating to non-signatories being
bound by an arbitration agreement. In general, the arbitration agreement only
binds its signatories. Nonetheless, there are circumstances in which a third party
may be deemed to be involved:


A signatory acting as an agent within his or her authority may bind the
non-signatory principal.



An arbitration clause may be incorporated by reference into another
agreement to bind non-signatories to the arbitration clause who have
actually executed the other agreement.



A party by its conduct may assume the obligation to arbitrate.

However, the above circumstances are still controversial and have to be decided
on a case-by-case basis.
IV.

Arbitrability and Jurisdiction
(i)

Are there types of disputes that may not be arbitrated? Who decides – courts
or arbitrators – whether a matter is capable of being submitted to
arbitration? Is the lack of arbitrability a matter of jurisdiction or
admissibility?
Under the LCA, the following disputes can be resolved by arbitration: (1) disputes
between parties arising from commercial activities; (2) disputes arising between
parties at least one of whom is engaged in commercial activities, and (3) other
disputes between parties which the law stipulates may be resolved by arbitration.
As provided by the Vietnamese Commercial Law, ‘commercial’ is defined as
activities for profit-making purposes including sale and purchase of goods,
services, investments, trade promotion and other profit-making activities.
Although the LCA does not specifically set out types of non-arbitrable disputes,
the matters which belong to the exclusive jurisdiction of the national courts
cannot be resolved by arbitration. For example, criminal matters, marriage and
matrimonial matters, employment disputes and administrative matters cannot be
resolved by arbitration.
The arbitral tribunal will decide in the first instance whether a matter is arbitrable
when they consider their jurisdiction. The court can review this matter when there
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is an appeal to the court against the decision of an arbitral tribunal with respect to
the validity of the arbitration agreement and jurisdiction of the arbitral tribunal or
when a party wants to set aside the arbitral award.
(ii)

What is the procedure for disputes over jurisdiction if court proceedings are
initiated despite an arbitration agreement? Do local laws provide time limits
for making jurisdictional objections? Do parties waive their right to arbitrate
by participating in court proceedings?
If one party initiates court proceedings despite the existence of an arbitration
agreement for the dispute between parties, the court must refuse to accept
jurisdiction unless the arbitration agreement is void or incapable of being
performed.
Upon the petition of a party, the court must examine and consider the documents
accompanying with the petition to determine whether such dispute falls within the
jurisdiction of the court. Depending on the specific circumstances of the case, the
court will proceed as follows:


Where there is no arbitration agreement or there has been a valid court
judgment or valid arbitration decision or award determining that no
arbitration agreement exists in relation to the dispute, the court shall
process and handle the case in accordance with its jurisdiction.



Where the arbitration agreement prima facie exists, the court shall
return the petitions to the petitioner.



Where the court, after accepting the case, discovers that an arbitration
agreement exists, the court shall suspend to case and return the petition
and accompanying documents to the petitioner.



Where a request for arbitration has been filed and the arbitral tribunal
has already been constituted, even though the court realizes that the
dispute is not subject to the jurisdiction of the Tribunal or that there is
no arbitration agreement, and one party requests the court to resolve
the dispute, the court shall return the petition to the petitioner. Where
the court has accepted the petition, it shall decide to suspend the case.

If a court proceeds with a claim despite the existence of an arbitration agreement,
objections to jurisdiction can be raised within 15 days from the date of receipt of
the notice of enrolment of the court. This time limit can be extended.
Furthermore, objections can also be raised at the hearing.
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Participating in court proceedings is not regarded as a waiver of the right to
arbitrate.
(iii)

Can arbitrators decide on their own jurisdiction? Is the principle of
competence-competence applicable in your jurisdiction? If yes, what is the
nature and intrusiveness of the control (if any) exercised by courts on the
tribunal’s jurisdiction?
The competence-competence principle is recognized by the LCA. The arbitration
tribunal must, prior to dealing with the merits of a dispute, consider whether the
arbitration agreement is valid, whether the arbitration agreement is capable of
being performed, and whether the tribunal has jurisdiction. However, if any party
disagrees with the decision of the arbitral tribunal on the above-mentioned
matters, they can petition the competent court to review the decision of the
arbitral tribunal. The decision of the court will be final.

V.

Selection of Arbitrators
(i)

How are arbitrators selected? Do courts play a role?
Each party is allowed by the LCA to appoint one arbitrator (where the arbitral
tribunal constitutes of three arbitrators) or mutually agree to appoint the sole
arbitrator. If the respondent does not appoint the arbitrator within the time
stipulated by the LCA or by the procedural rules of the arbitration institution, the
president of the arbitration institution (in case of institutional arbitration) or if
there is no agreement on the appointing authority, the competent court (in case of
ad hoc arbitration), can appoint one arbitrator for the respondent. Both the
claimant and respondent are entitled to request the president of the arbitration
centre or the court to appoint arbitrators for them.

(ii)

What are the requirements in your jurisdiction as to disclosure of conflicts?
Do courts play a role in challenges and what is the procedure?
The LCA provides that an arbitrator must, as from the time of his or her selection
or appointment, provide written notice to the arbitration centre or arbitration
tribunal and to the parties of any circumstances which may affect his or her
objectiveness and impartiality. The arbitrator can be challenged in the following
circumstances:


The arbitrator is a relative or representative of a party;



The arbitrator has an interest related to the dispute;

9

Vietnam



There are obvious grounds demonstrating that the arbitrator is not
impartial or objective; and



The arbitrator was a mediator, representative or lawyer for either of the
parties prior to the dispute being brought to arbitration for resolution,
unless the parties provide written consent.

The replacement of an arbitrator will be decided by the remaining arbitrators or
the president of the arbitration centre in institutional arbitration or by a judge
appointed by the chief judge of the competent court in ad hoc arbitration
(iii)

Are there limitations on who may serve as an arbitrator? Do arbitrators have
ethical duties? If so, what is their source and generally what are they?
According to the LCA, a person has to meet the following requirements in order
to serve as an arbitrator:


Having full civil legal capacity as prescribed in the Civil Code;



Having a university qualification and at least five years’ work
experience in the discipline which he or she studied;



In special cases an expert with highly specialized qualifications and
considerable practical experience may still be selected to act as an
arbitrator even if he or she fails to satisfy the requirements regarding
education and work experience described above.

However, a person with all the qualifications prescribed above but falling into one
of the following categories shall not be permitted to act as an arbitrator:
 A person who is currently a judge, prosecutor, investigator, enforcement
officer, or official of a people’s court, a people’s public prosecutor, an
investigative agency or a judgment enforcement agency; or
 A person under a criminal charge or prosecution or who is serving a
criminal sentence or who has fully served the sentence but whose criminal
record has not yet been cleared.
Since the LCA does not impose any restriction on the nationality of the arbitrator,
foreign nationals who meet these requirements can serve as arbitrator.
As stipulated in the LCA, arbitrators must remain independent during dispute
resolution; refuse to provide information about a dispute; maintain confidentiality
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of the contents of the dispute which he or she resolves; ensure that resolution of a
dispute is impartial, speedy and prompt; and comply with professional ethics
rules.
(iv)

Are there specific rules or codes of conduct concerning conflicts of interest
for arbitrators? Are the IBA Guidelines on Conflicts of Interest in
International Arbitration followed?
There are no specific provisions, guidance or definitions concerning conflicts of
interest for arbitrators published by a state authority. However, codes of conduct
for arbitrators have been issued by some arbitration centres such as VIAC. The
guidelines for arbitrators of VIAC refer to and adopt some parts of the IBA Rules
on Ethics for International Arbitrators and the IBA Guidelines on Conflicts of
Interest in International Arbitration. Nonetheless, these guidelines are only
applied to arbitrators in disputes resolved by arbitration at VIAC and there is no
professional body to ensure the enforcement of such codes of conduct.

VI.

Interim Measures
(i)

Can arbitrators issue interim measures or other forms of preliminary relief?
What types of interim measures can arbitrators issue? Is there a requirement
as to the form of the tribunal’s decision (order or award)? Are interim
measures issued by arbitrators enforceable in courts?
Under the LCA, arbitral tribunals can grant the following types of interim relief:


Prohibition of any change in the status quo of the assets in dispute;



Prohibition of acts, or ordering one or more specific acts to be taken by
a party in dispute, aimed at preventing conduct adverse to the process
of the arbitration proceedings;



Attachment of the assets in dispute;



Requirement of preservation, storage, sale or disposal of any of the
assets of one or all parties in dispute;



Requirement of an interim payment of money between the parties; and



Prohibition of transfer of assets in dispute.

There is no specific requirement for the form of arbitral tribunal’s decision on
interim measures. It is often in the form of a ‘decision’ which is defined as a
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decision of the arbitral tribunal during the dispute resolution process, which is
distinct from an ‘award’ or final decision of the arbitral tribunal resolving the
entire dispute and terminating arbitral proceedings.
Interim measures granted by the arbitral tribunal can be enforced in the same
manner as those issued by the court.
(ii)

Will courts grant provisional relief in support of arbitrations? If so, under
what circumstances? May such measures be ordered after the constitution of
the arbitral tribunal? Will any court ordered provisional relief remain in
force following the constitution of the arbitral tribunal?
Parties can request the court to issue provisional relief right after they submit the
request for arbitration regardless of whether the arbitral tribunal has been
constituted or not. Even after the constitution of the arbitral tribunal, the power of
the court to order interim measures is still available. The interim relief granted by
the court will remain in effect during the arbitral proceedings.

(iii)

To what extent may courts grant evidentiary assistance/provisional relief in
support of the arbitration? Do such measures require the tribunal’s consent
if the latter is in place?
The court can grant all types of interim relief which are available to the arbitral
tribunal. Furthermore, the court can issue other relief which the arbitral tribunal
cannot. The measures ordered by the court do not require the tribunal’s consent.
However, the court may grant the interim relief only upon the submission of a
claim of a party. Under the CPC, the exclusive relief that can be ordered by the
Court includes:


Freezing of accounts at banks, other financial institutions or state
treasuries;



Freezing of assets at places of deposit; and



Freezing of obligors’ assets.

The court also supports the arbitral tribunal in collecting evidence and
summoning witness. If the arbitral tribunal or one or both parties have already
taken necessary measures to collect evidence but without success, then a petition
may be made to the competent court to require other bodies, organizations or
individuals to provide evidence. With regard to summoning witnesses, if a
witness who has been validly summoned by the arbitral tribunal fails to attend the
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session without a legitimate reason, and the absence of such witness constitutes an
obstacle to resolution of the dispute, then the arbitral tribunal may send a written
request to the competent court to issue a decision summoning the witness.
VII.

Disclosure/Discovery
(i)

What is the general approach to disclosure or discovery in arbitration? What
types of disclosure/discovery are typically permitted?
The LCA states that parties shall have the right and responsibility to provide
evidence to the arbitration tribunal to prove facts relevant to the issues in dispute.
Additionally, the arbitral tribunal shall have the right, at the request of one or all
parties, to request witnesses to provide information and materials relevant to
resolution of the dispute. However, there is no officially published provision on
the types of disclosure or discovery permitted under the LCA and Resolution No.
01.

(ii)

What, if any, limits are there on the permissible scope of disclosure or
discovery?
The LCA is silent on the permissible scope of disclosure or discovery. The
arbitral tribunal is entitled to decide the scope of disclosure or discovery.

(iii)

Are there special rules for handling electronically stored information?
There are no special rules in the LCA for handling electronically stored
information.

VIII. Confidentiality
(i)

Are arbitrations confidential? What are the rules regarding confidentiality?
Arbitration is conducted privately unless otherwise agreed by the parties.
Furthermore, arbitrators are under a duty to maintain confidentiality of the content
of the dispute, unless information must be provided to a competent state authority
in accordance with law.

(ii)

Are there any provisions in your arbitration law as to the arbitral tribunal’s
power to protect trade secrets and confidential information?
No provision in the LCA directly mentions trade secrets or confidential
information. However, the arbitrators are required to protect all the information of
the dispute in general.
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(iii)

Are there any provisions in your arbitration law as to rules of privilege?
Rules of privilege are not provided in the LCA or in any other legislation of
Vietnam.

IX.

Evidence and Hearings
(i)

Is it common that parties and arbitral tribunals adopt the IBA Rules on the
Taking of Evidence in International Arbitration to govern arbitration
proceedings? If so, are the Rules generally adopted as such or does the
tribunal retain discretion to depart from them?
It is not common in Vietnam for parties and arbitral tribunals to adopt the IBA
Rules on the Taking of Evidence in International Arbitration to govern
proceedings. Those Rules is appreciated as a referential source rather than a
binding authority in arbitral proceedings.

(ii)

Are there any limits to arbitral tribunals’ discretion to govern the hearings?
The LCA is silent on the procedure for the hearing of witnesses and crossexamination; therefore, unless otherwise agreed by parties, the arbitral tribunal is
free to conduct the hearing of witnesses as they find appropriate.

(iii)

How is witness testimony presented? Is the use of witness statements with
cross examination common? Are oral direct examinations common? Do
arbitrators question witnesses?
Witness testimony can be presented in writing and submitted to the arbitral
tribunal for consideration. The arbitral tribunal can also question the witnesses at
the hearing. As being influenced by litigation procedure, oral direct examinations
are quite common in arbitration in Vietnam.

(iv)

Are there any rules on who can or cannot appear as a witness? Are there any
mandatory rules on oath or affirmation?
The LCA does not clearly state any rules on who can or cannot appear as a
witness. There is no requirement on oaths or affirmations of witnesses in
arbitration.
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(v)

Are there any differences between the testimony of a witness specially
connected with one of the parties (eg legal representative) and the testimony
of unrelated witnesses?
There is no provision specifying the difference between the testimony of a witness
specially connected with one of the parties and that of an unrelated witness.

(vi)

How is expert testimony presented? Are there any formal requirements
regarding independence and/or impartiality of expert witnesses?
There are no specific rules regarding the form of expert testimony, but it is
implied that testimony must be in writing. The LCA is silent on the requirements
regarding independence and/or impartiality of expert witnesses. Nevertheless,
sometimes parties may object to a proposed or appointed expert.

(vii)

Is it common that arbitral tribunals appoint experts beside those that may
have been appointed by the parties? How is the evidence provided by the
expert appointed by the arbitral tribunal considered in comparison with the
evidence provided by party-appointed experts? Are there any requirements
in your jurisdiction that experts be selected from a particular list?
The arbitral tribunal can consult experts on their own initiative or on the request
of any party. There is no difference in value between evidence provided by
experts appointed by the arbitral tribunal on their own initiative or those
appointed on the request of parties. There are no requirements on the
qualifications of experts.
The LCA does not provide any requirement that experts must be selected from a
particular list. Therefore, the parties and the arbitral tribunal are free to choose the
experts they find appropriate.

(viii)

Is witness conferencing (‘hot-tubbing’) used? If so, how is it typically
handled?
Witness conferencing is not available in Vietnam.

(ix)

Are there any rules or requirements in your jurisdiction as to the use of
arbitral secretaries? Is the use of arbitral secretaries common?
The concept of arbitral secretaries is new in Vietnam. There are no rules or
requirements regarding this issue in Vietnamese legislation. The secretaries of
arbitration institutions often support the arbitral tribunal in the administrative
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work of arbitration. However, their rights and obligations have not been regulated
in any official documents.
X.

Awards
(i)

Are there formal requirements for an award to be valid? Are there any
limitations on the types of permissible relief?
An award must be in writing and contain the following:


Date and location of issuance of the award;



Names and addresses of the claimant and respondent;



Full names and addresses of the arbitrators;



Summary of the statement of claim and matters in dispute;



Reasons for issuance of the award, unless the parties agree it is
unnecessary to specify reasons for the award;



Result of the dispute resolution;



Time limit for enforcement of the award;



Allocation of arbitration fees and other relevant fees;



Signatures of the arbitrator(s).

As requested by the parties, the arbitral tribunal can award the following relief:


Specific performance of contracts;



Fines for breaches;



Damages;



Suspension of performance of contracts;



Stoppage of performance of contracts;



Cancellation of contracts; and
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(ii)

Other remedies agreed upon by involved parties which are not contrary
to the fundamental principles of Vietnamese law, treaties to which
Vietnam is a contracting party and international commercial practices.

Can arbitrators award punitive or exemplary damages? Can they award
interest? Compound interest?
Vietnamese law does not recognize the concept of punitive or exemplary
damages. The arbitrators can award the relief discussed above. If requested by
parties, the arbitral tribunal can award interest and compound interest.

(iii)

Are interim or partial awards enforceable?
The LCA recognizes two types of judgments issued by the arbitral tribunal:


An arbitral decision, meaning a decision of the arbitration tribunal
during the dispute resolution process.



An arbitral award, meaning the decision of the arbitral tribunal
resolving the entire dispute and terminating the arbitration
proceedings.

Under the LCA, only an arbitral award can be enforced in accordance with the
law on enforcement of civil judgments. An interim or partial award is regarded as
an arbitral decision and cannot be enforced like an arbitral award.
Nevertheless, the arbitral tribunal’s decision on the application, modification,
supplementation or cancelation of interim measures shall be enforced in
accordance with the law on enforcement of civil judgments related to application
of interim relief granted by the court.
(iv)

Are arbitrators allowed to issue dissenting opinions to the award? What are
the rules, if any, that apply to the form and content of dissenting opinions?
The LCA is silent on the issuance of dissenting opinions to the award and allows
arbitration centres to address this matter in their arbitration rules. Nevertheless,
the LCA provides that an arbitral award shall be issued on the basis of the arbitral
tribunal’s majority vote. Therefore, it can be inferred that the dissenting opinions
will not affect the merit of the arbitral award.
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(v)

Are awards by consent permitted? If so, under what circumstances? By what
means other than an award can proceedings be terminated?
An award by consent is permissible when parties reach agreement on the
settlement of their dispute during arbitration proceedings.
Additionally, proceedings can be terminated without an award in the following
circumstances:

(vi)



An individual claimant or respondent dies, without anyone inheriting
his or her rights and obligations;



An agency or organization that is the claimant or respondent has
terminated its operation, become bankrupt, dissolved, consolidated,
merged, demerged, separated or converted its organizational form
without any agency or organization succeeding to the former’s rights
and obligations;



The claimant withdraws its statement of claim or the claim is deemed
to be withdrawn, except where the respondent requires that the
proceedings continue; or



The court issues a decision that the dispute is not within the
jurisdiction of the arbitral tribunal, or that there is no arbitration
agreement or that such agreement is void or incapable of being
performed.

What powers, if any, do arbitrators have to correct or interpret an award?
A party may, within 30 days from the date of receipt of an arbitral award unless
the parties have some other agreement about this time limit, request that the
arbitral tribunal rectify obvious errors in spelling or figures caused by a mistake
or incorrect computation in the arbitral award, or interpret the award. The
requesting party must immediately notify the other party of the request. If the
arbitral tribunal considers the request legitimate, it shall make the rectification or
interpretation within 30 days from the date of receipt of the request. The
explanation provided shall form a part of the award.
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XI.

Costs
(i)

Who bears the costs of arbitration? Is it always the unsuccessful party who
bears the costs?
Usually, the unsuccessful party has to bear the costs of arbitration unless
otherwise agreed by the parties, otherwise stipulated by the procedural rules of the
arbitration institution, or otherwise allocated by the arbitral tribunal.

(ii)

What are the elements of costs that are typically awarded?
It depends on the rules of the arbitration centre or the agreement of parties.
Commonly, the arbitral tribunal is able to award arbitration costs, legal costs and
other reasonable costs.
In general, arbitration cost often comprises:

(iii)



Remuneration for travelling and other expenses of arbitrators;



Fees for expert consultancy and other assistance requested by the
arbitral tribunal;



Administrative fees levied by the arbitration centre;



Fees for the arbitration centre’s appointment of an arbitrator for an ad
hoc arbitration at the request of the parties in dispute;



Fees for use of other necessary services provided by the arbitration
centre, including hire of hearing rooms, etc.

Does the arbitral tribunal have jurisdiction to decide on its own costs and
expenses? If not, who does?
The arbitral tribunal does have jurisdiction to decide and allocate its own costs
and other expenses.

(iv)

Does the arbitral tribunal have discretion to apportion the costs between the
parties? If so, on what basis?
According to the LCA, the arbitral tribunal has discretion to allocate the costs
between the parties. The arbitral tribunal will apportion the costs on the basis that
they find appropriate. Usually, the principle of costs-follow-the-event is
applicable.
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(v)

Do courts have the power to review the tribunal’s decision on costs? If so,
under what conditions?
Courts do not have power to review the arbitral tribunal’s decision on costs.

XII.

Challenges to Awards
(i)

How may awards be challenged and on what grounds? Are there time
limitations for challenging awards? What is the average duration of
challenge proceedings? Do challenge proceedings stay any enforcement
proceedings? If yes, is it possible nevertheless to obtain leave to enforce?
Under what conditions?
Within 30 days from the date of receipt of an award, any party objecting to the
award is entitled to lodge a petition with the competent court to set aside the
award. A petition requesting that an arbitral award be set aside must be
accompanied by materials and evidence proving that such a petition has sufficient
grounds and is lawful.
An arbitral award which falls within any one of the following cases shall be set
aside:


There was no arbitration agreement or the arbitration agreement is
void;



The composition of the arbitration tribunal was [or] the arbitration
proceedings were inconsistent with the agreement of the parties or
contrary to the provisions of this Law;



The dispute was not within the jurisdiction of the arbitration tribunal;
where an award contains an item which falls outside the jurisdiction of
the arbitration tribunal, such item shall be set aside;



The evidence supplied by the parties on which the arbitration tribunal
relied to issue the award was forged; [or] an arbitrator received
money, assets or some other material benefit from one of the parties in
dispute which affected the objectivity and impartiality of the arbitral
award;



The arbitral award is contrary to the fundamental principles of the law
of Vietnam.
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According to the LCA, normally, the challenge procedure can last up to several
months from the day the court enrols the request. However, this time limit can be
extended.
The LCA also provides that the award creditor can request the state enforcement
agency to enforce the award if on expiry of the time limit for carrying out an
award the award debtor has not voluntarily carried out the award and has not
requested that the award be set aside. Therefore, if the award debtor requests to
set aside the award, the enforcement will be stayed.
(ii)

May the parties waive the right to challenge an arbitration award? If yes,
what are the requirements for such an agreement to be valid?
The right to petition the court to set aside an arbitral award is a mandatory rule of
the LCA. Accordingly, the parties cannot agree to waive their rights to challenge
the arbitral award. Furthermore, it is not possible for the parties to exclude by an
agreement the right to set aside an arbitral award.

(iii)

Can awards be appealed in your country? If so, what are the grounds for
appeal? How many levels of appeal are there?
Under the LCA, arbitral awards are final and not subject to appeal.

(iv)

May courts remand an award to the tribunal? Under what conditions? What
powers does the tribunal have in relation to an award so remanded?
In setting-aside procedures, at the request of a party and if the trial panel
considers it appropriate, the court may adjourn a petition to set aside an arbitral
award for a period not to exceed 60 days in order to allow the arbitral tribunal to
rectify what the arbitral tribunal views were errors in the arbitration proceedings,
thereby removing the grounds for setting aside the award. The arbitral tribunal
must notify the court when it has rectified errors in the arbitration proceedings. If
the arbitration tribunal does not rectify errors in the proceedings, then the trial
panel shall continue to hear the petition to set aside the award.
The courts cannot remand an award to the tribunal in any other circumstances.

XIII. Recognition and Enforcement of Awards
(i)

What is the process for the recognition and enforcement of awards? What
are the grounds for opposing enforcement? Which is the competent court?
Does such opposition stay the enforcement? If yes, is it possible nevertheless

21

Vietnam

to obtain leave to enforce? Under what circumstances?
With respect to domestic awards, parties are encouraged to voluntarily implement
awards. Nevertheless, on expiry of the time limit for carrying out an award,
assuming the award debtor has not voluntarily carried out the award and the
award is not set aside by the court, the award creditor can request the enforcement
agency to enforce the award. In the case of an ad hoc arbitral award, the award
creditor shall have the right to apply to the competent civil judgment enforcement
agency to request enforcement of the award after the award has been registered
with the competent court.
Regarding foreign arbitral awards, which are defined under the LCA as awards
rendered in a foreign arbitration either inside or outside the territory of Vietnam in
order to resolve a dispute as agreed by the parties, the process for recognition and
enforcement can be summarized as below:


Petitions for recognition and enforcement in Vietnam of foreign
arbitral awards and relevant documents must be sent to the MOJ.



Within seven days from the date of receipt of the petition, the MOJ
shall transfer the case files to competent courts.



Within three working days from the date of receiving case files from
the MOJ, the competent court must accept the files and notify the
award debtors as well as the public prosecutor of the same jurisdiction.



The court will then open a hearing to consider the petition.

As Vietnam is a member of the New York Convention, recognition and
enforcement shall only be refused in the circumstances stated in Article 370 of the
CPC, which is an adaptation of Article V of the New York Convention with some
local modification.
Under the CPC, the following courts have jurisdiction to deal with petitions for
recognition and enforcement of foreign arbitral awards in Vietnam:


The people’s court of city level where the award debtor resides or
works if the award debtor is an individual; or



The people’s court of city level where the award debtor has its
principal office if the award debtor is an organization or body; or
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The people’s court of city level in which the property relating to the
enforcement of a foreign arbitration award is situated.

The opposition against recognition and enforcement of an arbitral award will stay
enforcement and there is no opportunity to obtain leave for enforcement. Foreign
arbitral awards must be recognized and enforced by Vietnamese courts for
execution.
(ii)

If an exequatur is obtained, what is the procedure to be followed to enforce
the award? Is the recourse to a court possible at that stage?
After an exequatur is obtained, the enforcement of a foreign arbitral award will
follow the procedure set out in the LECJ. Parties are encouraged to comply with
arbitral awards voluntarily. If the award debtor has not voluntarily complied with
the award by time limit for complying with an award, then the award creditor has
the right under the LECJ to request the competent state enforcement agency to
enforce the award. Generally, the award creditor has to submit a separate
application to the competent state enforcement agency for an order enforcing the
award. The enforcement agency then issues an enforcement decision and notifies
the award debtor. The award debtor has a time limit of 15 days from the day of
receipt of the enforcement decision to voluntarily comply with the decision. Upon
the expiration of the time limit, the award debtor who fails to voluntarily execute
the award will be coerced to do so.
At this stage, no recourse to a court is available.

(iii)

Are conservatory measures available pending enforcement of the award?
To facilitate a smooth enforcement procedure, award creditors can also consider
requesting the enforcers to apply a number of provisional measures, as set out in
the LECJ, namely:


Freezing of the debtors’ bank account;



Temporary seizure of the debtors’ properties or legal papers; and



Suspension of registration, transfer and change of the status of
property.
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(iv)

What is the attitude of courts towards the enforcement of awards? What is
the attitude of courts to the enforcement of foreign awards set aside by the
courts at the place of arbitration?
According to the latest information from the International Legal Department of
the MOJ in Vietnam, in the last 6 years, out of 73 applications for recognition and
enforcement of a foreign arbitral award, the rate of recognized and enforced
awards is still low. Additionally, in the last 10 years, the State Enforcement
Agency of Ho Chi Minh city received ten requests for enforcement of foreign
arbitral awards. Among them, eight requests were returned because the award
debtors were unable to perform, and only two requests were actually enforced by
the State Enforcement Agency of Ho Chi Minh city.
According to the CPC, foreign arbitral awards are not recognized and enforced in
Vietnam if foreign arbitral awards have been cancelled or suspended from
enforcement by competent bodies of the countries where the awards were issued
or the countries whose laws have been applied.

(v)

How long does enforcement typically take? Are there time limits for seeking
the enforcement of an award?
In accordance with the CPC, within two months from the date of accepting a
petition for recognition and enforcement of a foreign arbitral award, the
competent court shall issue the decision to open hearing sessions to consider the
petition. Within 20 days from issuance of such decision, the court must open
hearing sessions to consider the petition. After the Trial Panel (consisting of three
judges) has issued the decision on whether to recognize and enforce the foreign
arbitral award, the court shall send the decision to the involved parties and the
public prosecutor of the same level.
Nevertheless, these timelines are not always followed. The enforcement of an
award can sometimes takes one to two years.
The LCA is silent on the time limit for seeking the enforcement of an award. In
theory, there is no specific time limit for a party to submit an application for the
recognition and enforcement of a foreign award in Vietnam. However, there is a
general time bar of one year in the CPC which can be argued as applicable. It is
therefore advisable to file such application for recognition and enforcement within
one year from the award’s issuance.
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XIV. Sovereign Immunity
(i)

Do state parties enjoy immunities in your jurisdiction? Under what
conditions?
State parties such as state-owned companies and government agencies do not
enjoy immunities once they have entered into an arbitration agreement under the
LCA.

(ii)

Are there any special rules that apply to the enforcement of an award against
a state or state entity?
No. The court and state enforcement agency will apply the same rules to the
enforcement of awards against a state or state entity as those applied for normal
citizens and legal entities.

XV.

Investment Treaty Arbitration
(i)

Is your country a party to the Washington Convention on the Settlement of
Investment Disputes Between States and Nationals of Other States? Or other
multilateral treaties on the protection of investments?
Vietnam has not signed the Washing Convention on the Settlement of Investment
Disputes between States and Nationals of Other States.
However, as a member of ASEAN, Vietnam is a signatory of the ASEAN
Comprehensive Investment Agreement (‘ACIA’) which contains provisions
related to investment disputes between investors and member states.

(ii)

Has your country entered into bilateral investment treaties with other
countries?
Vietnam has concluded bilateral investment treaties (‘BITs’) with 59 countries. 42
of these have come into force since 1 June 2013. The detailed list of BITs of
which Vietnam is a member can be found at the website of the United Nations
Conference on Trade and Development (‘UNCITAD’):
http://unctad.org/Sections/dite_pcbb/docs/bits_vietnam.pdf.
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XVI. Resources
(i)

What are the main treatises or reference materials that practitioners should
consult to learn more about arbitration in your jurisdiction?
There are few materials on arbitration in Vietnam. Furthermore, most of them are
written in Vietnamese. However, for a better understanding about arbitration in
Vietnam, these English books’ chapters can be consulted:

(ii)



McConnaughay, Philip J. and Ginsburg, Thomas B. ‘Chapter 11Arbitration in Vietnam’, in International Commercial Arbitration in
Asia, 2nd Edition. Juris Publishing, July 2006;



Polkinghorne, M. ‘Vietnam’ in: Pryles, Michael, ed., Dispute
Resolution in Asia, second edn., (Kluwer Law International, the Hague
2002) pp. 382 – 383;



‘Vietnam’ chapter in Gerhard Wegen and Stephan Wilske, Getting the
Deal Through – Arbitration, 9th edn (Law Business Research Ltd
2014) pp. 463 – 471;



‘Vietnam’ chapter in Loukas Mistelis and Laurence Shore, Editors,
World Arbitration Reporter (WAR); and



‘Vietnam’ chapter in Jan Paulsson (ed) (1984), International
Handbook on Commercial Arbitration.

Are there major arbitration educational events or conferences held regularly
in your jurisdiction? If so, what are they and when do they take place?
There have not been any regular educational events or conferences regarding
arbitration in Vietnam. However, as the largest arbitration centre in Vietnam,
VIAC often holds conferences and training courses for lawyers and arbitrators on
dispute resolution through arbitration.
Furthermore, the MOJ sometimes organizes workshops on arbitration. These
workshops are often held upon the issuance of new legislation on arbitration or
other relevant matters.
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XVII. Trends and Developments
(i)

Do you think that arbitration has become a real alternative to court
proceedings in your country?
Though the number of disputes resolved by arbitration is increasing every year, it
only constitutes a small number in comparison to litigation. It will take time for
arbitration in Vietnam to become a real alternative to court proceedings.

(ii)

What are the trends in relation to other ADR procedures, such as mediation?
In the end of 2013, the MOJ established the Drafting Committee and Editorial
Board to draft the first legislation on commercial mediation. It is expected that
this legislation will be finalized and approved in the near future.

(iii)

Are there any noteworthy recent developments in arbitration or ADR?
Resolution No. 01/2014/NQ-HDTP Guiding the Implementation of Certain
Provisions of the LCA, which came into force on 2 July 2014, is regarded as a
significant development in arbitration law in Vietnam. The Resolution has clearly
established the supportive role of the courts in arbitration proceedings and
therefore confirmed a positive attitude of Vietnamese courts to dispute resolution
through arbitration. Furthermore, with the specific clarification on grounds to set
aside an arbitral award in the Resolution, it is hoped that the number of awards
being set aside will significantly decrease. Furthermore, in order to improve the
bad record of recognition and enforcement of foreign arbitral awards in Vietnam,
the Supreme People’s Court has just issued an instruction to properly guide the
application of New York Convention.
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