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Short Abstract 

Despite the widespread ratification of the New York Convention 1958 which has already 

codifies core fundamental principles in this matter, enforcement of arbitral awards  in the Asia 

Pacific Region contain too many local diversities. Harmonization of Arbitration Laws 

concerning Enforcement of Arbitral Awards is desirable as it sets out the basic platforms to 

rectify this shortcoming, promoting stability, predictability, certainty and confidence in regional 

arbitration activities. Nevertheless, it is the practical application by national courts and 

competent authorities where recognition and enforcement is sought which should be paid 

sufficient attention to ensure that harmonization of laws is not a success on paper! 

Keywords: Harmonization, Enforcement of Arbitral Award, Vietnam, New York Convention,  

  



2 

 

National Reporter for annual publications such as IBA International Guide on Arbitration 

must be familiar with the classic, ever-tricky question of "What is the attitude of courts towards 

the enforcement of awards?"1. The rationale behind such a question is clear: Enforcement of 

arbitral award has always been the litmus test for national courts' attitudes towards arbitration. 

Any decision of annulment and refusal of recognition and enforcement of an arbitral award may 

affect the image of a seat as "pro-arbitration" or not, and, from the perspective of a Vietnamese 

practitioner, any debatable courts' decision can roughly sketch the drawbacks of the whole 

national courts and legal system in arbitration. It is also the vision of the late Professor Pieter 

Sanders, the "founding father'' of the New York Convention, that harmonization "could be 

promoted by publication of court decisions on the Convention"2. 

Now it would be redundant and rather cliché to mention the importance of enforcement of 

arbitral awards and in particular the 1958 New York Convention, which has been rightly 

described as ‘the single most important pillar on which the edifice of international arbitration 

rests'3. The problem is, how can the issue of enforcement of arbitral award which spirit and has 

been codified in the 1958 New York Convention, be subject that much to a uncertain, local-

specific and inconsistent factor such as 'attitude', reflected by national courts' decisions. This 

paper, therefore, will focus on what should be harmonized and how to ensure the harmonization 

in relation to enforcement of arbitral awards in Asia Pacific Region. 

1. What should be harmonized? 

1.1. Enforcement of Foreign Arbitral Awards under the 1958 New York Convention 

The situation of enforcement of international arbitral awards in emerging markets within Asia 

Pacific Region has been correctly concluded by Bose, Yap and Jaliwala as4: 

“the mere ratification by a country of the New York Convention does not guarantee its 

effective and expedient implementation. Despite the pro-enforcement language of the 

                                                 
1 Question XIII.(iv) of IBA International Arbitration Guides 
2 Pieter Sanders, "The History of the New York Convention", in ICCA Congress Series No 9 , Improving The 

Efficiency Of Arbitration Agreements And Awards: 40 Years Of Application Of The New York Convention 11, 12-13 

(Albert Jan Van Den Berg ed., 1998) 
3 Nigel Blackaby , Constantine Partasides , Alan Redfern, Martin Hunter, Redfern and Hunter on International 

Arbitration, 5th (Oxford University Press 2009), Paragraph 11.43 
4 R Bose, N Yap and A Jaliwala, ‘Enforcement of International Arbitral Awards in Asia – Paying Lip Service to 

the New York Convention’, International Congress of Maritime Arbitrators, XVI Congress Papers, Singapore, 

2007 
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New York Convention, the reality is that enforcement of arbitration awards remains 

problematic in many countries in the world including several Asian jurisdictions. 

Corruption, local protectionism, faulty regulation, ignorance and systemic inefficiency 

make enforcement proceedings difficult, time-consuming and sometimes impossible” 

The above conclusion pointed out the gap between codification and harmonization. Indeed, all 

core principles of enforcement of arbitral award have already been codified in the 1958 New 

York Convention i.e. presumptive validity of the arbitral award, burden of proof on the award 

debtor as well as exhaustive and narrowly construed grounds for refusal of recognition and 

enforcement of arbitral awards5 in Article V - the "heart of the Convention"6. Yet, as deliberated 

by the UNCITRAL Commission, it is still desirable to monitor the implementation and 

harmonize the application of New York Convention7. 

Efforts to harmonize the effect of the New York Convention internationally demonstrate three 

notable trends: 

(i) Publication of Courts' Decisions as can be found in the database built by UNCITRAL8, 

ICCA and KluwerArbitration9, and the a Commentaries on Court Decisions on the New 

York Convention of 1958 of Professor Albert Jan van den Berg10; 

(ii) Partial or Comprehensive Interpretation of the New York Convention, such as the ICCA 

Guides to the interpretation of the 1958 New York Convention11; ILA Resolution on 

Public Policy 2/200212; and the pending UNCITRAL Guide on the Convention13; and 

                                                 
5 See Gary Born, International Commercial Arbitration (Kluwer Law International 2009), Chapter 25, Section B.2 

Presumptive Obligation to Recognize International Arbitral Awards 
6 Supra fn 2, p. 3 
7 Report of the United Nations Commission on International Trade Law, 45th & 46th Session 
8 Available at: 

http://www.newyorkconvention1958.org/  
9 Available at: 

http://www.newyorkconvention.org/court-decisions  
10 Albert Jan van den Berg, Commentaries on Court Decisions on the New York Convention of 1958, in: Yearbook 

Comm. Arb., Vol. VII (1982) to Vol. XXXVIII (2013) (Kluwer Law International) 
11 International Council For Commercial Arbitration (with the assistance of the Permanent Court of Arbitration, 

Peace Palace, The Hague), ICCA’s Guide To The Interpretation Of The 1958 New York Convention: A Handbook 

For Judges (2011) 

Available at: 

 http://www.arbitration-icca.org/media/1/13890217974630/judges_guide_english_composite_final_jan2014.pdf. 
12 International Law Association recommendations on the application of public policy as a ground for refusing 

recognition or enforcement of international arbitral awards, available at: 

http://www.newyorkconvention.org/publications/full-text-publications/general/ila-resolution-on-public-policy-2002   

http://www.newyorkconvention1958.org/
http://www.newyorkconvention.org/court-decisions
http://www.arbitration-icca.org/media/1/13890217974630/judges_guide_english_composite_final_jan2014.pdf
http://www.newyorkconvention.org/publications/full-text-publications/general/ila-resolution-on-public-policy-2002
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(iii) Guide on the procedural aspects of recognition and enforcement of foreign arbitral award 

which governed by national legislations under Article III of the Convention, notably 

including the ICC Guide on National Procedures14 or the UNCITRAL Survey 200815. 

From this presenters' humble opinion, the three solutions above are still far from being workable 

in emerging markets within the Asia-Pacific Region for the following reasons: 

(i) Publications of Courts' Decisions are always a good initiative as it may form an 

overview on the situation in each country, though even the profound database of 

UNCITRAL still lacks access to numerous countries within the region such as 

Malaysia, Thailand, Indonesia, Vietnam, etc. 

Particularly for Vietnam, the difficulty in obtaining Courts' decision, partly due to 

inefficiency in managing and observing of "competent authorities" and the absence of a 

reporting system, has proved to be one major obstacle to merely establish the statistic 

on implementation of New York Convention in Vietnam. 

(ii) Guidelines on the application of New York Convention also have their own flaws. It 

remains doubtful as to whether national courts, being unfamiliar with arbitration, may 

welcome such Guidelines at all during the recognition and enforcement proceedings. 

That is, if the national legislation on the same matter raises any ambiguity in 

interpreting the Convention, local judges may hesitate to fill such a legal vacuum with 

non-binding international guidelines. 

An official interpretation of the UNCITRAL i.e. the organization observing the 

implementation of the Convention may rectify judges' insular approach, though it 

remains to be seen whether such interpretation is comprehensive enough to cover in 

details any possible concern. 

                                                                                                                                                             
13 UNCITRAL Guide on the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New 

York, 1958) approved on 25 March 2014, available at: 

http://www.newyorkconvention1958.org/index.php?lvl=cmspage&pageid=11&provision=142&sub_provision=1  
14 ICC Guide to National Procedures for Recognition and Enforcement of Awards under the New York Convention, 

International Court of Arbitration Bulletin Supplement ICC Publication No. 733-BUL, 2012 Edition 
15 Report on the survey relating to the legislative implementation of the Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards (New York, 1958) at the United Nations Commission on International 

Trade Law 41st Session (16 June-3 July 2008) 

http://www.newyorkconvention1958.org/index.php?lvl=cmspage&pageid=11&provision=142&sub_provision=1%20
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(iii)  Lastly, procedural aspects of recognition and enforcement appear to be another 

problem for countries where modern international arbitration has been adopted a little 

too hastily such as Vietnam. It thus takes a lot of time and effort to change the mindset 

of local judges to be compatible with how international arbitration system functions; 

and routine reference to the provisions of local litigation on general civil matter occurs 

as a consequence. For example, Vietnamese Judges may ponder whether the general 

time-limit of 1-year applicable to application for recognition and enforcement of 

foreign arbitral award, or how can award debtors in ex parte proceedings prove that 

they were not properly served with arbitral notices by the institutions. Regrettably, the 

victims of the judges' confusion normally turn out to be foreign award creditors, who 

now have to bear the burden to clarify such issue to the handling judges. 

In this respect, while Guides such as ICC Bulletin prove to be of massive referential 

value, they do not provide a definite answer. For example, Appendix D of the ICC 

Bulletin in 2010 reflects the wide divergence between national legislations on the issue 

of time limit to apply for recognition and enforcement of foreign arbitral award. The 

time-limit, if applicable, varies from 1 or 2 years to 10 - 15 years and may be provided 

in various sources16. Another example would be the actual application of the 

requirement for not imposing "substantially more onerous procedural conditions". 

This presenter would once again reiterate that the above conclusions are made mainly on the 

experience of Vietnam, an emerging market, without any intention to undermine the brilliance of 

existing Guidelines and Publications which shall consistently remain valuable sources for 

harmonizing the application of the New York Convention. 

1.2. Enforcement of Domestic Arbitral Awards 

It is only logical that enforcement of foreign and domestic arbitral awards shares certain common 

features, and consequently, the same need for harmonization. After all, the approach under which 

the grounds for setting aside an award under the Model Law intentionally parallel the grounds 

for refusing recognition and enforcement of the award under Article V of the New York 

                                                 
16 Supra fn 14, Appendix D 
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Convention17. It follows that such grounds are meant to be exhaustive and narrowly construed in 

recourse against an arbitral award. In return, the promotion of the Model Law also helps 

harmonizing the effect of the New York Convention 1958 as rightfully pointed out by Professor 

Pieter Sanders who foster the introduction of both (i) the New York Convention 1958 and (ii) the 

Model Law and its amended version in 2006. 

Of course, there may be certain deviation from the Ground under Article 34 Model Law such as 

serious errors on fact or law18, bribery or fake evidence19. At times there are debates over 

conflicts between the finality of arbitral award versus party autonomy and correctness of the 

award (for example the arbitration agreement providing for an appeal and review mechanism, or 

annulment of arbitral award based on error in application of law20, etc.). Whether the decision 

setting aside arbitral award may subject to appellate and cassation procedure also varies from 

state to state, stuck in between (i) the efficiency and speed of the post-arbitration process and (ii) 

correctness of courts' decision. 

However, this presenter humbly proposes that the starting point, similar to recognition and 

enforcement of foreign arbitral award, should always be the attitude of national courts towards 

arbitration. Not all local differences constitute local hindrances, and as long as "pro-

enforcement" attitude is adopted by national courts, deviation from international practice 

becomes much less a concern. 

2. How to Harmonize the Enforcement of Arbitral Awards 

As stated above, harmonization is desirable and there are plenty of rooms left for harmonization 

despite the fact that all core principles have already been codified in the New York Convention 

1958. In the end of the day it is the practical application by national courts (as well as the legal 

                                                 
17UNCITRAL Explanatory Note on Model Law, paragraph 48 
18 See for e.g., Jeffrey Stan JCA in Cairn Energy India Pty Ltd v. The Government of India [2010] Court of Appeal 

of Malaysia 

The remedy of 'error of law on the face of the award' was not provided in the Arbitration Act 1952. But Malaysian 

law was not and is not limited to the Arbitration Act alone [...] Courts in Malaysia have regularly considered 

arbitration applications on the basis that error of law on the face of the award [...] 
19 Article 68.2(d) Law on Commercial Arbitration of Vietnam, Article 58 Arbitration Law of People Republic of 

China 
20 See for e.g. Carr v Galloway and the analysis of Professor Petra Butler available at: 

http://kluwerarbitrationblog.com/blog/2015/02/23/arbitration-agreement-the-new-zealand-way/  

http://kluwerarbitrationblog.com/blog/2015/02/23/arbitration-agreement-the-new-zealand-way/
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system to ensure correct application) which should be paid sufficient attention to ensure that 

harmonization of laws is not a success on paper. 

The first, also the most difficult task, is to rectify courts' parochial attitude towards arbitration. 

Systemic changes such as establishment of designated courts specializing in arbitration matters 

and/or a reporting system on the implementation of New York Convention are carefully 

considered by competent authorities in Vietnam. Training and Workshop for Judges and 

especially introduction of Practice Note for Judges are another solution for local judges who are 

now reluctant to step out of their comfort zone. Since international guidelines need a transitional 

step to reach local judges, such Practice Note may effectively bridge the access of judges to the 

international norms of good practice in enforcement of arbitral award. Finally, the threat of 

investor-state dispute as in Saipem v. Bangladesh or White Industries v. India, despite being an 

unwanted medicine for the host State, should also be demonstrated before local courts to chase 

away any thought of local protective measures. 

Second, as stated in the introduction, any decision of annulment or refusal of recognition and 

enforcement may affect the image of one country as "pro-arbitration" or not. The Asia Pacific 

Region is blessed with the constructive competition between countries to become arbitration 

hubs, where a development in arbitration of one country can become both pressure and 

inspiration for the others to learn from and modify its own regulations and infrastructures 

accordingly. The constructive part is that despite all seemingly competition, international co-

operations are made on regular basis, such as this conference, the IBA APAG groups or the 

APRAG Conference, etc. 

Third, concurrent with the task of improving courts' attitude, the national infrastructure on 

arbitration should also be made familiar with the fundamental principles of arbitration in order to 

truly become "pro-arbitration". Arbitration is the interplay of numerous actor including users, 

institutions, governments, national courts, etc. where one misfit may hinder on the whole system. 

Therefore educational and training event should be addressed comprehensively to such actors./. 


