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The Recofi v Vietnam case in a nutshell

 An arbitration based on the Vietnam‐France Bilateral Investment Treaty ofy
1992 (the arbitration agreement)

 Between French company Recofi SA and the Government of Vietnam (the
parties)

 Concerning contracts for the sale of goods (food and other basic
commodities) by Recofi to both private and State owned entities in Vietnam
(the (alleged) investement)

 Conducted under the UNCITRAL Arbitration Rules (the procedural rules
applicable to the arbitration proceedings)

 With seat in Geneva, Switzerland (the seat or «place» of the arbitration)

 Which led to setting‐aside proceedings in Switzerland in accordance with the
Swiss Federal Act on Private International Law (the «lex arbitrii» or
procedural rules applicable to the setting‐aside proceedings) 2
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What is a Bilateral Investment Treaty (BIT)?

A i i l b S i S An international treaty between two Sovereign States

An agreement made between two countries containing reciprocal
undertakings for the promotion and protection of private investments
made by nationals of the signatories in each other's territories. These
agreements establish the terms and conditions under which nationals of
one country invest in the other, including their rights and protections
(practical law).

 A type of International Investment Agreement (IIA)

 IIAs can be multilateral (ASEAN, NAFTA, Energy Charter Treaty, Vietnam‐EU
Free Trade Agreement) or bilateral (some 3,000 BITs in the world today)

 Vietnam is a party to 50 BITs in force today
3

Common Features of BITs
BITs provide protection against illegal nationalization and/orp p g g /

expropriation of foreign assets and other actions by a signatory of the BIT
that may undermine the ownership or economic interest of a national of the
other signatory. As BITs are negotiated agreements between the two State
parties, their terms vary. However, they generally include the following
rights and protections:

 National treatment

 Most favoured nation treatment Most‐favoured‐nation treatment

 Fair and equitable treatment

 Compensation in the event of expropriation

 Dispute resolution: one of the main protections under a BIT is that
it allows foreign investors to sue States directly by submitting
claims for breach of the BIT to arbitration rather than to local
courts

4
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BIT

What is an Investment (Treaty) Arbitration?
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The arbitration agreement in the Vietnam‐France BIT

Article 8

1. Any dispute concerning the investments between one contracting
Party and a national or company of the other contracting Party shall be, if possible, settled
amicably between the two Parties concerned.

2. If the dispute has not been settled within a period of six months from the date on
which the matter was raised by either contracting party, it may be submitted in writing to
arbitration at the request of either contracting Party. The dispute shall be settled definitively
in accordance with the Arbitration Rules of the United Nations Commission on International
Trade Law (“UNCITRAL”), as adopted by the General Assembly of the United Nations in its

°Resolution N°31‐98 of December 15, 1976.

After both contracting Parties shall have become Parties to the Convention on the
Settlement of Investment Disputes between States and Nationals of other States, concluded in
Washington on March 18, 1965, the International Centre for the Settlement of Investment
Disputes (ICSID) will supersede the procedure defined at the preceding paragraph for the
settlement of disputes through arbitration between one of the contracting Parties and a
national or a company of the other contracting Party.

6
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What is an «investment» under a BIT?

 Contracting States negotiate carefully the definitions of key terms Contracting States negotiate carefully the definitions of key terms
in a BIT (investment, investor, national, etc)

 Since the goal and purpose of two States signing BITs is generally
to foster flows of direct investment in each other’s territory, they
most often contain broad definitions of an «investment»

 Vietnam‐France BIT definition (Article 1(1)): 

The term “investment” means every kind of assets, such as goods,
rights and interests of whatever nature, and in particular though not
exclusively followed by a non exhaustive list of examples of assets
such as movable and immovable property, shares, bonds, IP rights
etc]

7

The definition of an «investment» under
investment treaty arbitration «case law»
N bi di d i bi i b h i fl h d l f No binding precedent in arbitration but heavy influence on the development of
international investment law, including the definition of an investment

 Washington Convention of 1965 creating the International Centre for the
Settlement of Investment Disputes (ICSID), signed by 161 States: contains a
reference to «investment» which led many ICSID arbitral tribunals to interpret
the notion

 The definition of investment is «one of the most unsettled issues in investment
arbitration» (Swiss Federal Tribunal’s decision in Recofi v Vietnam)arbitration» (Swiss Federal Tribunal s decision in Recofi v Vietnam)

 However, general criteria have emerged from the decisions of arbitral tribunals:

1. A substantial commitment or contribution from the investor

2. A significant assumption of risk from the investor

3. A significant duration of the Investment

4. A contribution to the development of the Host State’s economy
8
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The Recofi v Vietnam investment arbitration
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The Arbitral Tribunal’s Award of 2015 (not public)

 On 28 September 2015 the Arbitral Tribunal (Bernard Hanotiau (Belgian On 28 September 2015, the Arbitral Tribunal (Bernard Hanotiau (Belgian,
President), Stanimir Alexandrov (Bulgarian, appointed by Recofi) and
Christopher J. Thomas (Canadian, appointed by the Government of
Vietnam)) render an award declining their jurisdiction to decide the dispute

 The Award is not public but was summarized by the Swiss Federal Tribunal
when it examined Recofi’s application for annulment

 The UNCITRAL Arbitral Tribunal decided that the sales contracts did not
constitute an investmentconstitute an investment

 According to Art. 8 of the BIT, foreign investors can only start a UNCITRAL
arbitration regarding invesments they have made in the Host State’s
territory

 Therefore, no investment according to the Vietnam‐France BIT = no
jurisdiction of the UNCITRAL Arbitral Tribunal

10
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The «investment» according to the Arbitral 
Tribunal (1)

The Arbitral Tribunal departed from ICSID case law as it was a UNCITRALThe Arbitral Tribunal departed from ICSID case law as it was a UNCITRAL
arbitration and focused on the meaning of investment as defined in Art. 1 of the
Vietnam‐French BIT

# 3.2.2 of the Swiss Federal Tribunal’s Decision No 4A_626_2015:

The definition of ‘investment’ is one of the most controversial issues in
investment arbitration and myriads of arbitral tribunals applying ICSID,
UNCITRAL Rules or Rules of other arbitration institutions have attempted to
delimitate its contours. However, there is no need to enter this debate here.
Instead, the tribunal will first define the term “investment” as it reads in the BIT,
without regard to other BITs. Second, there is no rule according to which arbitral
Tribunals must follow previous decisions of other arbitral Tribunals on the same
subject matter, as these decisions do constitute binding precedents. Third, as the
case at hand is decided pursuant to the UNCITRAL Rules of Arbitration, the
criteria specific to ICSID arbitration will not be considered. 11

The «investment» according to the Arbitral 
Tribunal (2)
The Arbitral Tribunal interpreted Article 1(1) of the BIT and the long nonThe Arbitral Tribunal interpreted Article 1(1) of the BIT and the long non
exhaustive list of examples of assets covered by the BIT as a whole and
determined that the assets falling within the scope of the BITs are those
invested by a foreign investor in the territory of Vietnam

# 3.2.2 of the Swiss Federal Tribunal’s Decision No 4A_626_2015:

The arbitral Tribunal thus considers that according to the terms of
the Treaty interpreted in good faith and according to their ordinarythe Treaty interpreted in good faith and according to their ordinary
meaning, a valid investment must fulfil the following three cumulative
criteria: first, the existence of assets as defined by Art. 1(1)(a)‐(e) of the
BIT or of similar nature; second, the assets have to be invested in the
territory or in the maritime areas of the Contracting party; lastly, the
investment has to be made in conformity with the host State’s laws.

12
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The «investment» according to the Arbitral 
Tribunal (3)
The Arbitral Tribunal analyzed the facts at hand and concluded that the salesy
contracts relied on by Recofi did not meet the definition of the BIT

# 3.2.3 of Decision No 4A_626_2015, the Tribunal found that:

 Despite Recofi’s allegations that the sales contracts were part of a food
programme set up by the Vietnamese Government, there was no evidence of
any transfer of know‐how, training, capital or techonology between France
and Vietnam

 Recofi’s presence on the Vietnamese territory through its representative office
in HCMC was very limited and only performed administrative activities that
could not qualify as an investment

 “To sum up, most of the activities of [Recofi] – especially those allegedly
contributing to the economic development of Vietnam – have been carried
out outside of the Vietnamese territory” 13

The «investment» according to the Arbitral 
Tribunal (4)
The Arbitral Tribunal concluded by rejecting its jurisdiction over Recofi’s claimy j g j
against Vietnam

# 3.2.4 of Decision No 4A_626_2015:

Based on these findings, the Tribunal considers that [Recofi] did not
participate in any food program in Vietnam and failed to prove that any such
program ever existed. It also considers that there was no transfer of know‐how,
capital or technology to Vietnam. Moreover, the alleged presence of [Recofi] on
the Vietnamese territory was very limited and only consisted in administrativey y y
support for activities carried out of the Vietnamese territory.

As the definition given by the arbitral Tribunal to “investment” based on Art.
1(1) of the BIT requires the investment of assets on the territory or maritime
areas of the host State, it follows that [Recofi] did not make an investment in
Vietnam.

Consequently, the Tribunal has no jurisdiction to hear the claim. 14
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Setting‐aside proceedings in Switzerland: 
importance of the arbitration seat and lex arbitrii
 No seat stipulated in Art. 8 of the Vietnam‐France BIT (the arbitrationp (

agreement)

 UNCITRAL Arbitration Rules, Art. 18:

1. If the parties have not previously agreed on the place of arbitration, the place
of arbitration shall be determined by the arbitral tribunal having regard to the
circumstances of the case. The award shall be deemed to have been made at the
place of arbitration.

2 The arbitral tribunal may meet at any location it considers appropriate for2. The arbitral tribunal may meet at any location it considers appropriate for
deliberations. Unless otherwise agreed by the parties, the arbitral tribunal may also
meet at any location it considers appropriate for any other purpose, including
hearings.

 Recofi and the Government of Vietnam disagreed on the place of arbitration;
The Arbitral Tribunal compromised for seat in Geneva, Switzerland and Hearing
in Singapore 15

Switzerland and Singapore as seats of
arbitration compared (1)

Switzerland Singapore

Neutrality? Long‐standing reputation of neutrality to
resolve disputes between non Swiss
Parties

No application of EU public policy

Geneva is one of the five most preferred
and widely used seats globally

Perceived as a neutral forum to resolve
international disputes between non‐
Singaporean parties, steadfast support of
the legislature and judiciary promoted a
fast evolution over the last decades

Singapore is one of the five most
preferred and widely used seats globally

arbitration‐friendly YES YESa b t at o e d y
legislative framework?

S
Chapter 12, Arts. 176 to 194 of the
Federal Statute on Private International
Law Act (PILA) of 1987 (currently under
2017 revision)

S
Singapore International Arbitration Act
(Cap 143A), 2012 revision (IAA),
incorporating the UNCITRAL Model Law
except for its chapter VIII on recognition
and enforcement

Ratification of New York

Convention 1958?

YES
(entry into force: 30 August 1965)

YES
(entry into force: 19 November 1986)

16
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Switzerland and Singapore as seats of 
arbitration compared (2)

Switzerland SingaporeSwitzerland Singapore

Availability of
required court
assistance?

YES
Arts. 179, 180, 183, 184 and 185 PILA

YES
Sections 9A(2), 12A and 13 IAA; Arts. 11 and
27 UNCITRAL Model Law, by reference at
Section 3(1) IAA

Finality of award –
only limited
remedies against
arbitral awards

only five limited grounds for challenging
an award listed at Art. 190(2) PILA

only 8 limited grounds upon which the award
may be challenged, 6 being the ones
enumerated at Art. 34 UNCITRAL Model Law,
applicable by reference at Section 3(1) IAAarbitral awards applicable by reference at Section 3(1) IAA

Legal costs of
arbitration

Legal costs of arbitration in Geneva are
similar to those in Paris

Legal costs of arbitration in Singapore are
likely to be higher than in Paris or Geneva (Ch.
Newmark, “Controlling Time and Costs in
Arbitration” in The Leading Arbitrators Guide
to International Arbitration, 2008)

17

Switzerland and Singapore as seats of 
arbitration compared (3)

S it l d SiSwitzerland Singapore

Proven track
record of the
State as host of
international
arbitration

Switzerland has the strongest
tradition as a host to
international arbitration and is
praised as “unquestionably one
of the most arbitration‐friendly
jurisdictions, based both on Swiss
legislation and the Swiss courts’

Singapore, by both its recent
legislative amendments (2012) and
the case law of its Supreme Court,
provides clear evidence of Singapore’s
compliance with accepted principles
of international arbitration.

legislation and the Swiss courts
unfailing support to international
arbitration” (Prof. Emmanuel
Gaillard, University of Paris,
Shearman & Sterling, August
2006)

The legislative and judicial philosophy
towards international arbitration in
Singapore can be described as
resolutely non‐interventionist and
progressively pro‐arbitration

18
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Swiss Private International Law Act («PILA») 1987

 All recourses directly before the Swiss Federal Tribunal (Art. 191 PILA)

 Annulment (or «challenge» or «setting aside» proceedings) conducted Annulment (or «challenge» or «setting‐aside» proceedings) conducted
according to the procedural rules of the Federal Law on the Federal Tribunal
(«LTF»)

 30 days to challenge the award (Art. 100 LTF)

 Art. 192(2) PILA sets out the 5 grounds for annulment

a. where the sole arbitrator has been improperly appointed or where the
arbitral tribunal has been improperly constituted;

b. where the arbitral tribunal has wrongly accepted or denied jurisdiction;

c. where the arbitral tribunal has ruled beyond the claims submitted to it, or
failed to decide one of the claims;

d. where the principle of equal treatment of the parties or their right to be
heard in an adversary procedure has not been observed;

e. where the award is incompatible with public policy 19

The setting‐aside proceedings in Switzerland (public)
Swiss Federal Tribunal Case No 4A/616/2015 

 On 5 November 2015, Recofi applies for annulment of the Arbitral Tribunal’s
award before the Swiss Federal Tribunal

 Basis for challenge of the award: Art. 190(2)(b) PILA («where the arbitral
tribunal has wrongly accepted or denied jurisdiction») and Art. 190(2)(d) (not
discussed today)

 Swiss Federal Tribunal very restrictive and successful challenges are rare
(about 7% chances of success)(about 7% chances of success)

 Swiss Federal Tribunal does not review the assessment of the facts by the
arbitrators, only the law

 Swiss Federal Tribunal shows great deference to arbitrators’ decisions in
particular in their review of investment arbitration awards (as compared to
the decisions of commercial arbitrators)

20
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The «investment» according to the Swiss
Federal Tribunal (1)

The Swiss Federal Tribunal started by summarizing Recofi’s
arguments under Art. 190(2)(b)

# 3.3 of Decision No 4A_626_2015:

In its submissions, [Recofi] argues that the Tribunal incorrectly
decided that it lacked jurisdiction. It claims that the arbitrators
disregarded the broad meaning of investment and that instead of
imposing requirements that were absent of this provision such asimposing requirements that were absent of this provision, such as
imposing a strong territorial nexus, the transfer of technology,
capital and know‐how, the arbitrators should have interpreted Art.
1(1) of the BIT broadly in line with the general approach in other
BITs, practice of the parties in relation to other States and prior case
law.

21

The «investment» according to the Swiss
Federal Tribunal (2)
The Swiss Federal Tribunal showed great deference for the approachThe Swiss Federal Tribunal showed great deference for the approach
taken by the Arbitral Tribunal

# 3.4.1 of Decision No 4A_626_2015:

To date, the notion of investment in BITs and multilateral treaties for
the protection and promotion of investment has no objective and
unanimously accepted definition […] by focusing on the text of the BIT
instead of relying on arbitral awards rendered on the basis of other
international agreement, the arbitral Tribunal adopted the right
approach when defining the term investment in the context of this

[ ]
pp f g f

treaty […]

Furthermore, as the term investment as per Art. 1(1) of the BIT was
defined by three arbitrators the experience in the field and the
international reputation of whom both Parties recognize, the Federal
Tribunal will not depart from the unanimous interpretation of the term
given by leading experts in the field.

22
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The «investment» according to the Swiss
Federal Tribunal (3)
The Swiss Federal Tribunal endorsed the legal analysis by the Arbitral TribunalThe Swiss Federal Tribunal endorsed the legal analysis by the Arbitral Tribunal
although it concludes that in any event, it is not within its competence to review
the factual assessment made by the arbitrators

## 3.4.2‐3.4.4 of Decision No 4A_626_2015:

[T]he arbitral Tribunal did not at all disregard [the principles of
interpretation as per Art. 31 of the Vienna Convention on the Law of Treaties]
when it interpreted Art.1(1) of the BIT as it did, ie with an emphasis on the
principle of territoriality and excluding mere sale and exchange of goods
agreements from this notion [ ]agreements from this notion […]

Moreover, the Tribunal’s subsumption based on its correct interpretation of
the disputed provision of the BIT is closely linked to the factual circumstances of
the case. The Federal Tribunal is not competent to review these findings based on
purely factual elements […]

Therefore, the arbitral Tribunal rightly dismissed the case for lack of
jurisdiction ratione materiae.

The argument based on Art. 190(2)(b) PILA must therefore be rejected. 23


